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Abstract
Public Order is the fundamental legal and ethical principle that

allows national courts to intervene in and set aside arbitration awards,
whether domestic or international. It acts as a crucial safety valve,
ensuring that the party autonomy and flexibility inherent in arbitration
do not override a state’s most essential principles of justice, morality,
and public policy. However, its application and strictness differ
significantly between the two domains. In domestic arbitration, it is a
stronger control, aligning outcomes with national laws. Whilst, in
international arbitration, it is a minimalist, last-resort control,
respecting the cross-border nature of disputes and parties’ choice to
avoid national courts, while still guarding against outcomes that would
be intolerable to the enforcing states’ most basic sense of justice.
Public Order is the essential boundary that reconciles the freedom of

arbitration with the sovereign duty of states to uphold justice. It ensures
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that arbitration remains a legitimate and credible form of dispute
resolution.

In this research, we have relied on many judicial jurisprudences,
which gives this study, both scientific and practical importance at the
same time. We recommend carefully drafting the arbitration agreement
and the underlying contract to avoid ambiguity that could raise public
order issues, and choosing the applicable law to the subject matter of
the dispute and the arbitration procedural rules, considering the public
order constraints of relevant laws. We also recommend an effective
balance between sovereignty and global integration.

Keyword: Public Order, Domestic arbitration, International
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«L’ordre public international, au sens de I’article 1502-5 du nouveau
code de procédure civile, s’entend de la conception frangaise de
I’ensemble des régles et des valeurs dont 1’ordre juridique frangais ne
peut souffrir la méconnaissance, méme dans des situations a caractere
international»
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Cass Civ., 2me, 31/5/1976, Rev. arb. 1977, p. 261, note Rubellin-Devichi.
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@ Mitsubishi Motors Corp. v. Soler Chrysler - Plymouth Inc. 473 US. 614, 1985, no. 83-1569.
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(M Frangois Mélin, Droit international privé, 10e éd., 2025, p. 233; H. Batifol et P. Lagarde,
Droit international privé, Tome I1, L.G.D.J, 7e éd., Paris, 1983, no. 291.

@ L. Pigeonniére et Y. Loussouran, Précis de droit international privé, Dalloz, 10e éd., Paris,
2013, no. 353, p. 444.
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G. Farjat, L’ordre public économique, th., Dijon, 1962, p. &, no. 248.
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1) Audi-NSU Auto-Union A G (FR Germany) v. S.A. Adelin Petit & Cie (Belgium) reported
in 1980, Yearbook commercial arbitration, V, p. 257.
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kil Adadl agiall 8 A0 pean) Guegall gl Aleal) Cu Laiy
Van Beal & Bellis, Belgian Supreme Court Confirms Arbitrability of Exclusive Distribution
Agreements in Landmark Judgment, C.21.0325.N, Thibelo bv v. Stdlzle-Oberglass GmbH,
available on:
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d5aa092cfcd7. Accessed on 1/9/2025.
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G E. Loquin, L'arbitrage du commerce international, 1™ éd., Joly éditions, 2015; René David,
Larbitrage dans le commerce international, Economica, Paris, 1982.
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- Cour d’appel de Paris, 1™ ch. Civ., 24 fév. 1994, Ministére tunisien de I’Equipement C/

Société Bec Fréres, Revue de 1’arb., no.2, Avril — juin 1995, p. 275.

- Cour d’appel de Paris, 1™ ch. Civ., 13 juin 1996, K.F.T.C.I.C.C/Estro Icorci, Revue de I’arb.,

no.2, Avril — juin 1997, p. 251 et s.

- Cour d’appel de Paris, 1™ ch. Civ., 13 nov. 2008, Institut national de la santé et de la

recherche médicale (INSERM) C/ Foundation Letten F. Saugstad, Revue de I’arb., no.2, Avril

—juin 2009, p. 389 et s.

© The award of Lybian American Oil Company (LIAMCO) v. government of Libyan Arab

Republic (1982) 62 L.L.R. 140 at 178, it was noted that even U.N. General Assembly

Resolution no. 1803, 21 Dec. 1962 which proclaims permanent sovereignty over natural
resources confirms the obligation of states to respect arbitration agreements.
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M Cass. Civ., 1 oct. 1965, J.C.P. 66, 11, 14831; Cass. Civ., 18 nov. 1986, Rev. crit., 1987,
p.786, note P. Mayer.

(2) Alan Redfern and Martin hunter, Law and Practice of International Commercial
Arbitration, Sweet & Maxwell, London, 2004, p. 479.
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©) MLF. Eisemann, La situation actuelle de I’arbitrage commercial international entre Etats ou

entités étatiques et personnes physiques ou morales étrangeres de droit privé, Rev. arb., 1977,
279, spéc., p. 296.

‘L.m.uj.d\ ¢daa ‘ua\a.“ L’Jjﬂ\ quﬂ\ ‘ﬁ 49N ¢ Qgad dﬂ.a; sac HEIN Lﬁ bAfj.i ™9 c\..;n:ii L‘QU\ )aa 82T
.408-406 U <2008 “gﬁj\ 5\.:,\.1:5\ (Cag oy ‘t’J}:‘&b )&Jb th;ﬂ a'i:uu\;j\

192



2026/1 - 47 ssall — Losbsodd) aghall g 5 Eal) s

Y Jell 138 oy caSanll ALl Aa e dlsall of o< (D Joall ol b diaal
Ayl Tagie ayi Latie gl JelS Jald canval A1plla L \gialus pe ia)la
ety Al Jlee¥) Gn Suall DS e Agall Saly a3l Ol Baatg
sl g calatll Jof v diladll Llaaall e iadall Sl fame slaiels cdaabd
gy pai Y] dpeas L2l dilasl)

Gl & akatll ) esalll <V s 2002/440 a8; sl s ad ool L
Cilal o) aey llyg (Al Al5al) (5o A iadd) cLaeY) GUai b akal lals . Glalad)
Usall lamsar Slal 1763 salad) ) sy il Calal o5 c2 0177 82kl ) 85
Al o as Lo cdall dapda cul€ G aSaall L) poalll aladl 3l alidl jilads
gly o(-p 0T 809 salall) didsn o Aadals Ayl of dald culS o dsialls Jusia
s oD goal) ) g e ¥ cdiall U} mla sl ) egalll Ol el
Sl 5l acled (e Algall (6y9d (alas driag Le JS Hlas 23440 o8) Oldll 50
B fase clgadl o3 o aSatl) gia aay ol calall (al) (aladly A1l aie
Ol 138 elad . Lgie 3 Y Jadgeng (g Bacinall & AalY) comacal Laily Py e
O elzailly oyl 8 ddle Ao g ulina

el Clallly dalall lglangay Aoall e 28 Sldll g8l (IS 1) (oSl
Telgs 2n o Joally Al Aol il Jady Jgb cpSall

Ol A mSatll aclshs slaiall Jo¥) aunill Gana 5250 Slgall (g ) Liae 13
O3 4l e VAo aill saldl e ¥ 8yl (5 it Sl gl of ass )
Ji e Ll Ll asd ((glaY) sliaill Cladla Geca Jiw aSaTl) goiage

GOV el calleYl (1994 afatll (s Juaxi der peae (1986 ZOlal any Luijd atig olaiy) s ()
“Gally

2000 ale .F.T.M.L 5 Jusilad oS 1 lail 0Kl gy (galgin¥) awsa) (IS 2002 ale Joeil) s @)
A1 G e Gl gape il g pe 1ol 8 ApaSaill )l 35 oLl 2kaS alal) pUatl ¢ jsamia ol @)
2002/440 23y ol aSatll olaty yaall lall) Agaall cileSladl Jpeal 05l e Galas casant s2e )
et Les 14 (2 2005 24 saall ¢ Jsally yall a€ail] Zalilll Al

193



2026/1 - 47 ssall — Losbsodd) aghall g 5 Eal) s

LS ladl) Galae o] )b o ajin leuady Jla (A5 Asall (6)5d (alae ()
aladl alaill) /YY/1QVY €00V &l VY &8 aguipal) (10 @ B3Lall (e YA 888l Coia
Slacsgall 8)13) Gallae il soe Abeagl) dlalis gaaail paady of e (Aaladl Cilsusgall
deld ) Ulasy cimall opila el o) LISy (gled Lo aSail) L daleiall dalal
Yy e Al ot ) esalll Laladl cilesnsgally Aoall Lo sl Ll e384 o
8 A o€l gmga (5S) Ladie Ail) Axpeall plac) LA Gand gla A (IS )
saanal) bl e Llaagl dlalu ganail gl dd oIS Ly (gl i Glada
1) s 63\ coallly Lrcalall Aaledl Clessgall U8 e
W Plodinng el s lla 8 jeanic aSaill Gl cdulaY) ageall ) g
(e Deas (25 g8 aie dladial ChbAll JUay wlilb duegydan dlaiall (gakall
Al gl alasl il Algall O Sl g3l o Y)Y eliadl) Aadla
2Ly elsll alaa (8 335 agupan d33la] Byg puas A3V agiell b aSal) Gl alY

Sl 44 8 Gl s B Ol b Led aSanl) AulSely Leailad (s asial) ¢ andl) cpal) ae ()
41 4= 2007 laadl (Jaad) 2002/7/29

2017/2 113 saad) edbacd) aslally gnd) Alas Al dnalad) (53] Gl 3wt e land pleac @
590a

(slad als (il Ciagas aSatl) i ol A1) agiell 8 Al Sl e Alsall (s Gulaa plls Jli] o) ©)
(DAY Jal e 3ty 7)ol ans 2002/440 35 sl e 2l asdyall (o paall jre Gl (ggisd)
tlgie SN

Lyl ANSslly Aalall) dyysgand) G s ABlEN by AasSall HlaY) 2014/4/30 )l 282 a8y (56 —
Mckinsey & Company 4Syds slailly oL@yl 8l o 2018/11/23 &yl 3932 3 agupal) -
RENERL

Auxig s Aseriall deganall (gHlina¥ly HlacYls slayl alae om 2021/5/31 &b 7812 a8) asensall —
NOVEC o\$i5 il axs

(W) sasiall a3 dely3lls 402N daliiag slacYls slad)) alaa ¢ 2017/7/11 G)b 1047 a8y o seyal) =
JV Artelia dseriall de genal) )liials JleeYls elai) Galae o 2021/8/20 )i 8085 8y agusyall
.~ DAHNT

194



2026/1 - 47 ssall — Losbsodd) aghall g 5 Eal) s

& Oginall (el davalls dilasl) Alale sl clgall Aol Gaidall sl ) 8Y
Blyss dac Tuaall (i ajaall aaill ay (g eliadl) ady (A Gudaig L aladl (g3l
Cpsera 4Bla] aa Y) MU e Sl 8 Dl (caadll) 13 o) iely ddaall
o 2y celigll adae (e psmpar dean ol 43S Aigill dielia (o) i ¥ Ul
a5l 21l e e Palgal (658 Galaa dlgial a8 138 (D aiaall 5540 - )l
Ao Siay Yy caiall syl & lgabl dsia (8 Bpaally (AplaY) agkall (8 duesSanl)
gildl) Ll of (Jully .2002/440 (sl s skl Ao ZaaDU el jsll (ulae
pe o i Al danll pall e 8 bl il L (Al (s a8 jRal)
e bl dlaladdl o el JUa) Lglel e

CUBY 2l ohisl) Gulae U8 (e psee Dol ehy (e 2l 38 g50a oL 93
oo B dalall Glegydall (e Alaial clelial) Gli a€aall of cpanial sl
DR e Juadl U bl eliail) bayaky plliaal) s3a ¢ pladll Alsall Llall mlladl)
e byl LI 65 o 0e ) dgad) oSa ) Al 1 L aSail) die
el mllall gas Lalal) Lgaling Algall Lgayd ) akal) bl

(Al anatl) dyal JailiaS alal) allast) :Auls 8,40
tolaall s (o3 sl 3slal) AUl cpa olgine ddiy Jsall alad) Hlaill o)
«Lex Mercatoria Jlaill sl ()55l@l) Lol a5y ) AS il aclgdlly uad s dalal
Loy Cabe Y o Ll aaias lly (sl sl siall 518 L oyran ans (530l
o) 2 O Joall el adine lggle agt lly cAadlall 5dll 3 el (53l

:2020/10/12 26 14 o3 .2 Gia A M
&) P. Lalive, Ordre public transnational (ou réellement international) et arbitrage international,

Revue d’arbitrage, 1986, p. 329; P. Jacob, F. Latty et Arnaud de Nanteuil, Arbitrage
transnational et droit international général, CNRS, Paris, 2016.
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Lagarde, Recherches sur 1’ordre public en droit international privé, Revue internationale de
droit comparé, 1960; N. Nord, Recherches sur I’ordre public et lois de police en droit
international privé, Strasbourg III, 2003.
Ua ) grall (Albisd) aSlaall — Slalll Slgia¥) s <1932/6/11 4l 40 @i )i edkabiae Gl (1)
.24 .3,854
Sl AeSae e alall DA Wil Sl 1071 ga 1972/7/20 b AN A8 ooy il @)
2953417 g)ls dansdl
Bertrand Ancel et Yves Lequette, Les grands arréts de la jurisprudence frangaise et droit
international privé, Dalloz, 2006, Grands arrét, Se éd., no. 26.

234 1= ¢1999 ¢ L dcsana ‘1999/3/2 I 36 o8y A cé_;\” dd ) c‘;\\.\.d e @)
® M. Kerr, Concord and Conflict in International Arbitration, 1997, Arbitration International,
vol. 13, issue 2, 1 June 1997, no.2 p. 140 (This was before the decision of the English Court
of Appeal in Soleimany v. Soleimany (1998) 3 W.L.R.811, in which an award of the Beth Din
under Jewish law was refused enforcement because the underlying contract (for the unlawful
export of carpets from Iran) was illegal. The Pro-enforcement bias was again evident in the
latter decision of Colman J. in Minerals Germany GmbH v. Ferco Steel Itd., The times, 1 April
1999, refusing to set aside leave to enforce an award made by the Chinese Court. See also:
Westcare Investments Inc. v. Jugo import SPDR Itd., 1998, 3 W.L.R. 779.
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Parsons and Whittemore Overseas Co. Inc. v. digyaall ducadll & &)g40
iaSaall cgaly Cua .Société générale de 1’industrie du papier (RAKTA)
o L)) L) aillae) sy ASal b ClieV] (aby g 4s) Lol das
o l€ saniall GVl (e eaall Ag) yeae Gn Laslashall GlElall G Gl

() Bremen v. Zapata offshore Co. 407 US 1,92 S. Ct 1907; 32 L. Ed. 2d 513, 1992.

@ Sonatrach (Société Nationale Algerienne) v. Distrigas Corp (U.S. District Court for the
District of Massachusetts - 80 B.R. 606), Massachusetts, reported in 1995, Yearbook
commercial arbitration, p. 795.

® Scherk v. Alberto — Culver Co. 417 US. 506, 1974; Mitsubishi Motor Corporation v. Solar
Chrysler — Plymouth Inc. 473 US., No. 83-1569, 1985, p. 614.
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dasy Lo ccipnaal) alall SUaill (gl L ol ¢ “attenuated of public policy”
& o) ool il Al dasal) elacly Calfie¥) o 85018 A js gual) daSaall
586 K.S.A.G v. CC.SA CC.SA i b Lpnigw aSan )il (IS5 Jyessgun
Calie¥) Gleba) Bl 8 390ne (Hraagall Hlall sl GUa G o) G (Silas
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() Parsons and Whittemore Overseas Co. Inc. v. Société générale de ’industrie du papier
(RAKTA), 508 F.2d 969, parag. 10-37 no. 97. In which the United States Court of Appeals
for the Second Circuit held that although US courts can generally decide that arbitral
judgments should not be enforced for public policy reasons, that exception should be
construed very narrowly.

@ Supreme Court of India, Renusagar Power Co. Ltd v. General Electric Co on 7 October,
1993, parag. 10-46, no. 28. In similar cases, see:

1994 AIR 860, 1994 SCC SUPL. (1) 644, AIR 1994 SUPREME COURT 860, 1994 AIR SCW
252,1993 JT (SUPP) 211, 1994 (1) SCC(SUPP) 644, (1994) 1 COMLJ 58, 1994 SCC (SUPP)
1 644, (1994) 14 CORLA 1, (1994) 81 COMCAS 171.
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M Yearbook Commercial Arbitration, vol. XX, 1995, p. 762.

@ This was a case in which the arbitrator appointed by one party because the sole arbitrator,
through the other party’s failure to appoint an arbitrator. The German Court held that it had
not been shown that the arbitrator was not impartial.

©® M. Kerr, Concord and Conflict in International Arbitration, op. cit., p. 140 -141.

@ 1bid, p. 141, parag. 10-48, no. 42.

) J. Paulsson, The New York Convention in International Practice: Problems of Assimilation,
ASA Special Series No. 9, M. Blessing ed., 1996, p. 101-102; F. Ferrari, F. Rosenfeld, C.
Kotuby Recognition and Enforcement of Foreign Arbitral Awards: A Concise Guide to the
New York Convention's Uniform Regime, Edward Elgar Publishing Limited, UK, 2023.

©® Wang Sheng Chang, Enforcement of Awards in the P.R. China, XIV ICCA Congress, Paris,
1998.
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aall e Ldlas (American Arbitration Association)isS ) aSaill dueal
by A 2

Wllae 4313 3ay Gl Jilail pae G A pdl) Smail) daae cuptie) 2 L 6 Ll
Caaally calail aSall alaiel o 3) bl Galall Joall Gsilall asgha alal) Hlail
Olelaall Ggiay Llue Ky Vs il ge 2Dlall e ghil) Gulad Sa J<a Y
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e K san Lo ) Jgylail coadadll asses Jdeill axe e (Lord Mansfield) gyl 4all galay ()

OSI clan ma ) e 0sSom oSaSa oY cbon) U] nSuil) Ighans ¥ (Sl el sgun e 1)y dainia
Alan Redfern and Martin hunter, Op. cit., p. 390. ."&iw (5% 38 2Solud

@ IPCO v. Nigerian National Petroleum Corp. United Kingdom, 17 April 2008, England and

Wales, High Court, EWHC 797 (Comm.).

© United States Steel Workers of America v. Enterpriss WHEEL AND CAR CORP. 363 —

US — 593 - 598, 1960.

@ AAA International Arbitration Rules, Art. 27(2).

©) Cass. Civ. 1%, 18 mars 1980, IDJ 1980, p. 874, Revue de I’arbitrage 1984, p. 363.

©® Cour d'appel de Paris, Société Bargues Agro Industries v. Société Young Pecan Company,
case no. 09894/2003, 2004.
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@ Cass. Civ. 2™, 12 mars 1980: JDL 1980, 874. Note E. Loquin.
oSulgige ulsi ga 813 La 1961 «alall gall (sl Aoy ) dlaall (1961/7/11 b i s @
-sllsa Galas xa 113 a <1981 cpalall dgall (glall Loaliy) dlaall 1980/10/18 L)l il
2007/3/5 b uds (a3 ala ¢Y+ 46 B YVY 3 G ¢ S ©)
Ol L) L_;T 099 ae aSanll hE 06 o) Washington Convention of 1965 ) b cpa & )
UNCITRAL Model Law on International Commercial — aSaill Jljiis) 2l Wi .(art. 48/3)
bl 2l Ll ¢ palaall pay of Glallamis (1961 alad 4ag,5Y) Zaliy)s (20105 1976) Arbitration
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©) «Mais attendu que dés lors que le recours en annulation ne permet pas a la cour d’appel de

connaitre d’un moyen concernant le fond du litige, la contradiction entre les motifs de la
sentence, qu’elle qu’en soit la nature, entachent celle-ci d’un vice de motivation équivalent a
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un défaut de motifs; et attendu que 1’obligation de motiver incombe aux arbitres qui statuent

comme amiables compositeurs...», Cour de cassation, Civile 2, 25 Octobre 1995, pourvoi no.
93 10472, publié sur le site 1égifrance.gouv.fr.
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