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@ CE 26 mars 1965, Societe des Eaux de Marseilles, Rec, p.212.
@ CE 13 mars 1959, Sté lyonnaise des eaux et de I'éclairage, Rec, p.182.
@) CE 18 mai 1973, Dijan, Rec, p.361.
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®) CE 15 décembre 1978, Ministre de I’Education Nationale ¢/Dame Gardy, Rec p 963.
“ CE 10 mars 1978, Barrandon, Rec, p. 975.
®) CE 25 juillet 1980, Moussa Ben Ali Lemouchy, Rec p. 922.
© CE 29 mai 1987, Société des Autoroutes Paris Rhin Rhone, Rec, p. 996.

104



LA‘ 'B)Ld\ 4\::.14'33 Slde deng edc c)Ja'; .J);}] 2:\515 Sladle c.'a} (a.x; -
'(\)L’%)‘u\ &;‘; LB:‘\}‘; QA5

Ll 3y gum 3yhaal) cilindl e Aaslil) el e Ladygeall -

o S dalad) il e Al b e A gpeall dully dalal) 520
Sl s (Ka il pagial Wadll o o Adghun (& lehe (vl
clandl sl 4l Ala aag 4l Y1 dgalad) Lhaall Glase Leald 3y
ol e 5 gl ghue JeaT Lgie Aailil) jhum¥) 8 (A8 5)geay 3yladl)
Al Aball Gl Gob g Lk (S Y Al gpesall s3ag Lok (g A gunall
s aaall 508 Haa HHlad Byyhl st e htn dus Dalleau dpad a8
Lt Slblaal Jseany 43y pee dihiall 2205 i)l iy Cigan s Lgad 0)5
G Adhally Lhuall (e a2yl o 8558 Calia any 5a¥) 1y ¢ By B)gua
Algiane dpadll 228 (8 owipdll Agall (udae ) Cus 6B)Sie B)gean Y (g)aS
i ad gsn Algpuall Caalily Golall o viisally cial ) Jhei) ge 3)Y)
L4l Gilual) Cilia e 38V Culd )

dgatal) Ailpall Jag i (3as—)
ol IV e Dyl & ) o S Aol Dlual) byl Gian S
teh Lo 85 e 2 Y i

@ CE 3 décembre 1976, Dutto, Rec, Tables, p. 1165.
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@ CE 16 février 1966, Dame Loor, Rec, p.117.
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« Le plus bel ¢loge que 1’on puisse faire d’un avocat, ¢’est de dire qu’il est un
adversaire dangereux » (Charles DUMERCY, Blasphémes judiciaires, 1908).

Appelé ) 4aoM) Vocatus ad s)lie (w0 Adisia Avocat dawd @l alase 2alS
Gl s aladd) o) e (Qa s dal e e gald) § el pour
slalaall diga ha sale) adde Cajlaiall o IS 13 4t )Ll ALl 3l
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el o Lo clllin (S o el @ ) e A edag)l i 4
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@ http://www.avocatparis.org/entre-nous/culture/notre-histoire-commune/un-peu-
dhistoire
@ http://www.hyperhistory.com/online_n2/people_n2/ppersons1_n2/solon.html.
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@ http://www.devenir-avocat.fr/histoire-des-avocats.php.

@ CICERON: Marcus Tullius Cicero (106 av. JC — 43 av. JC); http://www.devenir-
avocat.fr/histoire-des-avocats.php.

@ http://www.barreau-thonon.com/historique-de-la-profession.aspx
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@ « L’innovation dans la profession d’avocat », étude réalisée par la clinique de
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@ Pour des exemples de tels services en France: demanderjustice.com,
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la profession d’avocat », op. Cit. p. 7).
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@ https://www.alain-bensoussan.com/.

@ «Diversity... means difference in how people see, categorize, understand and go
about improving the world” (Scott Page: The Difference- How the power of diversity
creates better groups, firms, schools and societies, Princeton University Press, 2008, p.
XIV).

@ http://www.lawsociety.org.uk/support-services/advice/practice-notes/alternative-
business-structures/.
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@ Louis Assier-Andrieu ; Les avocats, identité, culture et devenir, Lextenso, Paris,
2011, p. 181.
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@ « La responsabilité sociale des cabinets d’avocats », étude menée dans le cadre du
programme « Responsabilité et innovation sociale des entreprises » de la clinique de
I’école de droit de sciences Po. p. 20 publiée sur www.sciencespo.fr/ecole-de-
droit/sites/sciencespo.fr.ecole-de-droit/files/RaportFinal_RSCA.pdf.

@ « L’innovation dans la profession d’avocat », op. cit. p. 22 ; La responsabilité sociale
des cabinets d’avocats », op. cit. p. 20-21.

@ Le cabinet KGA avocats « porte un regard bienveillant sur le pro bono a la francaise
car il donne une dimension plus humaine a la profession d’avocat et replace 1’avocat
comme le défenseur de la veuve et de I’orphelin » (Www.village-justice.com).
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@ « L’innovation dans la profession d’avocat », op. cit. p. 9.

@ « C’est en 1804 que Nicolas Frochot, préfet de la Seine, passa commande au peintre
Prud’hon d’un tableau destiné a la salle du tribunal criminel- I’équivalent de 1’actuelle
cour d’assises en France- au palais de justice de Paris » ( www.napoleon.org).
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LA REDECOUVERTE DU DROIT ECONOMIQUE ISLAMIQUE-
LES CAS DES SUKUK ISLAMIQUES ET DU TRUST

Haissam FADLALLAH

Plus large que le "droit financier islamique", sujet d'une importante
littérature juridique, le "droit économique islamique™ pourrait étre definit
comme le "droit de la concentration ou de la collectivisation des biens de
production et de I'organisation de I'économie par des pouvoirs publics ou
privés". Ceci "tout en intégrant des objectifs de rentabilité et
d'efficacité, [et le respect] des principes éthiques de la Charia™®.

Ainsi, le droit économique islamique représente le corps des regles
juridiques qui ont pour objet d'organiser et de promouvoir I'Economie,
conformément a I'ensemble des commandes et interprétations trouvées
dans le cadre de la Charia.

Il en découle que le droit économique islamique n'est pas seulement un
composant du droit islamique mais constitue aussi un de ses piliers. La
compréhension de l'actualité et de I'avenir de ce systeme juridique passe
nécessairement par une relecture du passé du droit islamique. Il nous
apparait de ce voyage a travers le temps que le droit islamique a commis,
selon certains, une rupture avec I'évolution des conditions de la vie
humaine et une cl6ture avec la modernité. Cependant, pour I'observateur
bienveillant, ceci n'est guére qu'une illusion trompeuse.

En effet, la découverte de certains mécanismes juridiques économiques
islamiques par les droits occidentaux représente bien une des preuves
irréfragables de l'utilité et de I'ingéniosité du droit islamique. D'une part,

W FARJAT (G.), Droit économique, PUF, 1971, p. 443.

@ L ASSERRE CAPDEVILLE (J.), "Les principes de la finance islamique:
présentation et illustration”, Rev. Droit bancaire et financier, n° 2, mars 2011, étude
13.
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nous donnerons ci-apres lI'exemple de I'adoption, vieille mais qui persiste
toujours dans le temps, du "waqf" par la "common law". Une adoption qui
a donné naissance au trust, pilier de "l'equity law". D'autre part, nous
mentionnerons les sukuk, ou obligations islamiques, important sujet
d'actualité juridique en Europe, offrant un modele alternatif et complet du
financement des activités économiques et entrepreneuriales.

Tout cela pour dire que le droit économique islamique, et plus
généralement le droit islamique, sont bien munis d'outils, internes et
intégrés, afin accueillir tout changement économique et social. C'est
pourquoi une relance du droit islamique devient aujourd’hui une nécessité
(1. Par conséquent, une redécouverte appropriée du droit islamique par le
juriste (I1), additionnée a I'étude de la découverte occidentale de ce droit
(1) permettraient de trouver un équilibre entre l'authenticité et la
modernisation.

| - Vers une nécessaire relance du droit islamique

Le droit islamique a débuté avec I'avenement de I'lslam. Les sources du
droit islamique peuvent étre classées en deux groupes: sources révélées et
dériveées.

Ainsi, d'une part, la source révélée (la Charia), constitue la source
primaire des principes juridiques islamiques. Celle-ci est composée de la
révélation récitée, le Coran, qui est considéré comme la parole littérale de
Dieu, et la révélation non recite®, la Sunna (tradition prophétique).
D'autre part, la source dérivée puise son origine dans l'intelligence
humaine par I'intermédiaire de l'effet d'extraction ou "ijtihad". En effet,
"I'ijtihad™ peut étre définit comme étant le processus de raisonnement
indépendant mené par des érudits qualifiés, afin d'obtenir des regles
juridiques dérivées de la Charia a travers l'utilisation du raisonnement
analogique et l'induction. Par ailleurs, le recours a cette source derivée
"n'a lieu que si la source révélée (Charia) n'est pas explicite sur une

@ HAMID KHAN (J.-D.), Islamic law, Practitioner's guide, INPROL, 2013, p. 18.
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certaine question. En outre, c'est cette connaissance derivée résultant de
“I'ijtihad" que nous appelons "figh"®.

Il s'ensuit que le droit islamique est un terme plus large que la Charia
proprement dite. Ainsi, le droit islamique englobe d'une part, les
principes contenus dans le Coran et la Sunna (Charia) et d'autre part, la
vaste gamme des interprétations juridiques formulées par les juristes
(figh), les dirigeants politiques (Siyasa al-Charia), et les théologiens®.

Le droit musulman fut ainsi élaboré par des théologiens en se basant sur
le Livre Saint et la Sunna. Un grand nombre de versets (pres de 550
versets coraniques) est en effet imprégné par un aspect juridique®. De
plus, ces versets ne viennent pas seulement pour encadrer et diriger
juridiguement le comportement de l'individu, mais également pour
encadrer celui des groupes formant la société.

Ceci constitue ce que nous appelons le bloc des versets juridiques "Ayat
al Ahkam"®: les transactions commerciales (mu‘amalat), telles que la
vente, la location, le prét et I'nypotheque, font I'objet de soixante-dix
versets. Il y a environ trente versets concernant les infractions et les
sanctions. En outre, il existe trente versets portant sur la justice, I'égalité,
la preuve, la consultation, ainsi que les droits et obligations des citoyens.
Environ dix versets abordent des questions économiques et financiéres®.
De son coté, la Sunna, "relate la maniére d'étre et de se comporter du
Prophéte, modéle qui est censé guider et orienter les musulmans"®©.

W HABIB (A.), "Islamic law, adaptability and financial development”, Islamic
Economic Studies, vol. 13, n 2, Feb. 2006, p. 83.

@ HAMID KHAN (J.-D.), Islamic law, Practitioner's guide, INPROL, 2013, p. 16.

®) SERHAL (C.-J.), "La structuration de produits chari'a compatibles” : in La finance
islamique a la francaise. Un moteur pour I'économie. Une alternative éthique, ed.
Secure Finance, 2008, p. 206.

@ KAMALI (M.-H.), Shari‘ah law: An introduction, One world Publications, 2008, p.

19.

® KAMALI (M.-H.), Principles of Islamic jurisprudence, 2003, p. 27.

©LASSERRE CAPDEVILLE (J.), "Les principes de la finance islamique: présentation
et illustration™, Rev. Droit bancaire et financier, n° 2, mars 2011, étude 13.
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C'est pourquoi dans un souci d'organisation des différents aspects de la
societe, les théologiens appartenant aux différentes écoles juridiques se
sont lancés dans I'entreprise fastidieuse d'extraction des principes
juridiques du Coran et de la Sunna. Toutefois, cet effort d'extraction s'est
effectué seulement pendant quatre siécles™®.

Ainsi, nous pouvons comprendre que ce droit développé par les
théologiens, proche de [I'extraction des principes, et loin de la
codification, reste dans sa structure, loin des sources de la regle juridique
du droit francais. Inversement, le droit islamique se retrouve proche, sur
ce point, de la "common law", qui, a Il'image de la Charia, s'est
développée par un mouvement d'extraction des principes juridiques non
pas par le législateur, mais par le juge®®. Plus précisément, alors que le
droit civil, basé sur les lois et les codes, peut étre appelé le droit du
législateur, et la "common law" fondée sur la jurisprudence appelée
comme le droit des juges et des avocats; le droit islamique peut étre
considéré comme le droit des savants ou des jurists®. Plus encore, pour
certains juristes, cette ressemblance entre la Charia et la "common law"
est plus profonde, étant donné que le droit musulman est "casuistique"®.
En effet, "la loi du précédent a exerce sur I'évolution du droit musulman
une influence profonde...que le droit est fait de solutions d'espéces
données au jour le jour"®,

Il est important de préciser que, contrairement a certaines pensées
doctrinales, cette recherche de compréhension des messages saints devrait
avoir pour but d'adapter ces messages aux conditions non seulement
sociales, mais encore en ce qui nous concerne aux conditions
économiques ou politiques. Le besoin de laisser la porte ouverte a
"I'ijtihad" devient donc une nécessité incontournable. "La question

W HAMID KHAN (J.-D.), Islamic law, Practitioner's guide, INPROL, 2013, p. 35.

@ Adaptation et immutabilité en droit musulman, I'expérience marocaine, I'Harmattan,

2010, p. 12.

® HABIB (A.), "Islamic law, adaptability and financial development”, Islamic
Economic Studies, vol. 13, n 2, Feb. 2006, p. 88.

® MOUSSERON (J.-M.), "La réception au Proche-Orient du droit francais des
obligations", Vol. 20, n°1, 1968, p. 41.

®) BOUSQUET (G.-H.), Le droit musulman, Paris, 1963, p. 60.
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véritable réside peut &tre moins dans la réalité de la fermeture de la
porte de l'ijtihad que dans I'inaptitude des theologiens/juristes a la
rouvrir”. En effet, "le droit civil et la common law ont connu de telles
périodes d'ankylose, de telles phases de déséquilibre qui ont failli leur
étre fatales"®.

Sur ce point, il convient de dire que chaque systéme juridique est venu
pour organiser une société, donc pour gouverner l'activité humaine dans
le monde matériel. Il en découle que ces systemes juridiques sont
gouvernés par les mémes principes physiques gouvernant notre monde
matériel. Le principe physique le plus connu reste celui de la loi de la
gravitation ou loi d'attraction universelle découverte par Isaac Newton
(qui est lui-méme un philosophe mais aussi un théologien anglais).
Autrement dit, chaque systeme juridique a un stade de son évolution, plus
précisément a son apogée, doit passer par une crise, qui est caractéristique
d'une chute. Face a cette réalité, deux options se présentent: soit un
déclin, soit une relance.

Il convient ici de s'attarder, a titre d'exemple, sur la "relance™ du "Droit
civil", afin de tirer des lecons pour éviter tout "déclin” total du droit
islamique.

Le droit francais, I'exemple type du droit romano-germanique, a pu
dépasser ses crises de décalage entre les codes "révolutionnaires” de
1804 et 1807, et les développements économiques et sociaux par
I'ouverture d'une ere de renouvellement, surtout, du code civil depuis
1964 pour se reformer afin de continuer a représenter ces évolutions.

Par la suite, le juriste islamique doit redécouvrir, réinventer ou encore
moderniser le droit afin d'éviter tout "déclin" dévastateur du droit
islamique. Ceci permettrait, non seulement d'accompagner les évolutions
du siécle, mais aussi de les promouvoir.

En effet, un des facteurs clefs de la continuité du droit reste, sans
conteste, la faculté d'adaptation de la loi aux conditions changeantes de

@ Adaptation et immutabilité en droit musulman, I'expérience marocaine, I'Harmattan,
2010, p. 14.
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chaque société. L'adaptabilité ou la modernisation de la loi refléte ainsi
I'habilité d'un systéme juridique & évoluer®.

Il -L.a modernisation nécessaire du droit islamique: une redécouverte
Juridique

Dans le monde moderne actuel, empreint par la rapidité et I’ouverture des
échanges économiques et culturels, la mise a jour du droit, nécessaire a la
réglementation de la vie socio-économique, se présente comme un
combat continu afin de lier les textes a la réalité. Ce combat est d’autant
plus acharné concernant le droit islamique, qui s’est retrouvé selon
certains auteurs, gelé et incapable de s’adapter aux différentes évolutions
de la vie humaine.

C’est pourquoi nous pensons que la question de la modernisation, ou
plutét celle de la redécouverte du droit islamique, doit occuper une place
importante afin de pouvoir réaliser des progrés pratigques.

Dans cette optique, la modernisation du droit islamique peut se dérouler
de deux maniéres différentes.

Selon le premier processus, le législateur peut avoir recours au
mécanisme de réception de la regle de droit étrangere. Dans ce cas, une
opération d’adaptation conditionnée et rationnalisée par certaines régles
doit étre entamée dans le but d’harmoniser la régle étrangére avec la régle
de droit islamique, 1’esprit populaire et les coutumes contrélant la
conscience générale des citoyens. A ce sujet, et plus généralement,
I’histoire est pleine d’exemples d’activités d’importation des régles
juridiques et ceci aux quatre coins du monde. Il convient de préciser ici
que ces activités étaient liées historiqguement au phénomene de la
colonization®®. Rappelons que les systémes juridiques occidentaux se
sont répartis dans le monde entier par " (...) la conquéte, la colonisation

@ HABIB (A.), "Islamic law, adaptability and financial development”, Islamic
Economic Studies, vol. 13, n 2, Feb. 2006, p. 79.

@ JAHEL (S.), "L'actualité du droit en pays de Chari'a”, P.A., 13 juillet 2005, n° 138,

p. 41.
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et I'imitation"™. Le colonialisme a ainsi changé profondément le visage
de I'application du droit islamique au Moyen-Orient®.

Dans un souci de clarification de la relation qui existait entre la réception
juridique et la colonisation nous illustrerons notre propos par les
exemples suivants:

Il est possible de mentionner a titre d’exemple, la réception du droit
francais par les pays arabes qui se trouvaient sous mandat ou sous
colonisation francaise, comme le Liban, la Syrie, I’ Algérie, le Maroc et la
Tunisie®. Il est aussi question de la réception de la « common law » par
les pays qui étaient sous domination britannique tels que 1’Inde, certains
pays du golf arabe et 1’Afrique du sud. Ce n'est pas donc un hasard si la
maximisation du role du droit a été considéré comme le moteur de
réduction des colts économiques du contréle de ces pays par les
britanniques®.

Nous pouvons également citer la réception du droit espagnol par de
nombreux Etats d’Amérique latine.

Enfin, il est impossible de ne pas citer ’exemple du droit américain qui
gagne actuellement du terrain partout dans le monde. Ceci n’est pas
étonnant puisque la globalisation économique nécessite un allié qui
puisse la réglementer et la promouvoir, a savoir la mondialisation
juridique. L hégémonie du droit américain nous rappelle celle qui était
exercée par le droit romain dans I’ Antiquité sur le bassin méditerranéen.
Apres avoir dressé un panorama général de I’interaction juridique existant
entre les différents pays, il convient de noter que le mécanisme de
réception juridique était sans doute un besoin pour les pays les moins
développés qui ne possédaient pas de véritable expérience historique dans
les domaines législatif, judiciaire et administratif.

W HABIB (A.), "Islamic law, adaptability and financial development”, Islamic
Economic Studies, vol. 13, n 2, Feb. 2006, p. 80.

@ HAMID KHAN (J.-D.), Islamic law, Practitioner's guide, INPROL, 2013, p. 49.

® MOUSSERON (J.-M.), "La réception au Proche-Orient du droit francais des
obligations”, Vol. 20, n°1, 1968, p. 38.

“® HALLAQ (W.), An introduction to Islamic law, Cambridge University Press, 2009,

p. 85.
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Ceci nous amene au deuxiéme processus, celui qui consiste a puiser dans
I’essence méme du droit islamique le moteur de sa modernisation. Ce
droit qui est vu a la base comme un droit d’inspiration divine et
intemporel, c¢’est-a-dire qui a vocation a s’appliquer a toutes les sociétés
sans connaitre de barriére temporelle, s’est retrouvé limité par la pensée
bornée de 1’étre humain éphémere. Cette limitation s’est concrétisée par
le refus toujours d’actualit¢ de certaines écoles doctrinales d’ouvrir la
porte au renouvélement et a la modernisation de la pensée juridique
islamique.

Certains auteurs ne manquent pas de soulever "qu'a partir du XI11° siecle,
une longue période de presque un millénaire d'imitation "taglid" a
commencé, durant laquelle les enseignements des écoles doctrinales ont
été strictement suivis. Au cours de cette periode, les portes de "l'ijtihad"
ont été fermées et ceci a conduit a la stagnation de I'évolution de la
jurisprudence islamique"®. Ainsi, cette cloture de "l'ijtihad" est I'un des
facteurs clefs de I'écart qui s'est développé entre la loi et ses sources d'une
part, et I'évolution de la société d'autre part®.

C’est pourquoi nous pensons que cette politique doctrinale a ¢loigné le
droit islamique de la réalité des sociétés contemporaines, car ce dernier a
été incapable de relier les ressources de la Charia aux processus législatif
et judiciaire modernes.

Autrement dit, arrivant au XXI° siécle, le droit islamique confiné entre
traditions et coutumes, se trouve incapable de gérer la société actuelle
hyper-moderne et ultra-rapide. Ceci a crée une réaction négative de
"’intelligentsia” occidentalisée de ces pays, prénant désormais pour un
droit inspiré uniquement des modéles occidentaux. Le droit musulman
"gelé" est ainsi blamé pour tous les malheurs causés a la société par cette
méme "intelligentsia™ qui a assisté, en reprenant la faute de ses ancétres
(fausse interprétation du droit islamique), a la décadence de ce dernier.

@ HABIB (A.), "Islamic law, adaptability and financial development”, Islamic
Economic Studies, vol. 13, n° 2, Feb. 2006, p. 85.
@ KAMALI (M.-H.), Principles of Islamic jurisprudence, 2003, p. 7.
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Selon ce deuxieme processus, le développement du droit islamique en
réponse a l'évolution des conditions sociales peut avoir lieu selon deux
méthodes. La premiere méthode est d'élargir "le corps juridique déja
existant par analogie et "ijtihad". La seconde méthode est de transformer
la loi en se basant sur les conditions variantes. Alors qu'arriver a des
solutions selon la premiére méthode, en utilisant "I'ijtihad” basé sur le
"figh" précédent, "taglid”, ne pose pas de probléme; c'est la seconde
méthode qui est plus difficile"™®. En vertu de cette derniére option, une
partie des regles du "figh" peut étre modifiée, par I'effet du changement
des conditions sociales. Par conséquent, de nouvelles régles peuvent étre
formées, celles ci n'étant pas sanctionnées par le "figh" précédent. Ceci
représente un appel a ne pas adhérer au "taglid". Clairement, ceci
nécessite une réouverture des portes "d'ijtihad".

Il existe aujourd’hui une nécessité de modernisation, permettant de
donner au fil de I’histoire du droit musulman un nouveau départ. Cette
nouvelle vision doctrinale permettra de moderniser et de lier les regles de
droit a la réalité vécue par les sociétés musulmanes.

Cette approche, qui veille simultanément a protéger les textes et les
valeurs de I’Islam tout en adaptant les régles a ’esprit du siecle vécu, est
une voie permettant de réaliser convenablement le progrés du droit
islamique®.

Ce constat porte en lui-méme une grande Vérité : seul le droit efficace
(moderne et adapté) qui s’identifie a 1’héritage culturel, historique,
économique, spirituel et géographique d’un peuple est capable de faire
évoluer la société durablement.

Au-dela des deux processus présenteés ci-dessus, il existe une voie
médiane, que nous pronons, pouvant optimiser la modernisation du droit
islamique, a savoir celle qui cumulerait le droit islamique évolutif a
certaines régles juridiques étrangeres. Ces dernieres ne doivent pas étre

@ HABIB (A.), "Islamic law, adaptability and financial development”, Islamic
Economic Studies, vol. 13, n 2, Feb. 2006, p. 88.

@ HALLAQ (W.), An introduction to Islamic law, Cambridge University Press, 2009,

p. 114.
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en contradiction avec I’esprit des textes du droit islamique, et doivent étre
également adaptées au pays récepteur.

La compilation du droit islamique et du droit étranger (occidental), ce
processus de "vaccination”, permettrait une meilleure gestion des sujets
du droit. Cela donnerait une plus grande capacité a réaliser des progres
dans les différents domaines de la vie pratique en combinant la modernité
et I’efficacité avec I’authenticité.

L’¢édifice du droit islamique nécessite ainsi une double intervention.
D’une part, une intervention horizontale doit se réaliser afin de renforcer
le droit islamique par une action de ré-étude des textes. Une fidéle
analyse doit étre alors apportée a celui-ci permettant de consolider la base
de cet édifice. D’autre part, une intervention verticale doit étre entreprise
afin de compléter la construction de cet edifice. Cette seconde
intervention se traduit par une double action : la modernisation du droit
islamique (grace a [’évolution jurisprudentielle et doctrinale), et
I’adoption des régles étrangeres efficaces.

Par conséquent, la redécouverte ou la modernisation du droit islamique, si
riche, devient non seulement souhaitable, voire nécessaire. D'une
"obligation de moyen"”, nous sommes alors en face d'une véritable
"obligation de résultat".

Cette redecouverte, clairement tardive du droit islamique, pourrait passer
par I'étude des fruits de la découverte de ce droit par le systéme juridique
occidental, afin de la rendre moins fastidieuse aux yeux de notre
législateur imprégne par I'héritage juridique occidental.

111 - Une découverte occidentale du droit économigue islamigue

Dans le cadre de cette étude, nous ne prétendons pas vouloir avancer une
étude exhaustive de toutes les institutions juridiques islamiques
occidentaliseées et les institutions et mécanismes juridiques occidentales
trouvant des racines dans le droit islamique. En revanche, nous nous
limiterons a I'étude de deux institutions phares a caractére économique et
commercial, a savoir: les sukuk islamiques découverts par le droit
occidental (A), et le trust développé notamment par le droit anglo-saxon

(B).
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Le choix des sukuk et du trust n'est pas hasardeux puisqu'il contribue
profondément a la croissance économique, d'autant plus que ces deux
institutions ne sont pas détachées l'une de l'autre.

A - L a redécouverte des sukuk islamiques par le droit occidental

Les premiers sukuk ont été émis par une société non islamique, Shell
Malaisie, en Malaisie en 1990%. Depuis lors, de telles émissions se sont
suivies comme les grains de chapelet.

En Europe, il s'agit de I'exemple de I'Allemagne, de I'Angleterre avec "la
bourse de Londres qui a vu la premiere cotation de sukuk en juillet 20086,
initiée par National Central Cooling Company (Tabreed) PJSC pour 200
millions de dollars américains. Plusieurs émissions de sukuk ont, au
demeurant, dépassé le milliard de dollars : une entité créée par Ports,
Customs & Free Zone Corporation en a émis pour 3,5 milliards de
dollars en janvier 2006, Nakheel Group pour 3,52 millions de dollars en
novembre 2006 ou encore Adlar Properties pour 2,53 milliards de
dollars en mars 2007 et dont 70 % de I'émission aurait été souscrite par
des Occidentaux"®. "En France, le Crédit Agricole a annoncé une
émission de deux ou trois sukuk, pour un montant susceptible d'atteindre
2.1 milliards d'euros"®,

Seulement en 2011, il y a eu 803 émissions de sukuk pour plus de 92,6
milliards de dollars.

"L'agence de notation Standard & Poor's a également récemment estimé
que le volume des émissions de sukuk [a franchi] la barre des 160
milliards de dollars US [en] 2012"“. Plus généralement, en 2010, les

WEL TIBY (A.-M.), GRAIS (W.), Islamic finance and economic development, Wiley,

2015, p. 23.

@ BARRIERE (F.), "Propriété, fiducie et sukuk", JCP E, n° 10, 10 Mars 2011, 1203.

®) STORCK (M.), ZEYYAD CEKICI (1.), "Les sukuk: aspects de droit francais et de
droit musulman", Rev. de droit bancaire et financier, n°2, mars 2011, étude 17.

@ HAMRA-KROUHA (M.), "Aspects juridiques des investissements islamiques et

interest patrimoniaux”, Gaz. Pal., 18 décembre 2007, n° 352, p. 18.
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capitaux islamiques dans le monde, ont été estimés a 840 milliards de
dollars®.

"A une époque ou le crédit se fait rare et ou certains montages financiers
déconnectés d'actifs tangibles ont pu soulever des questions”, les sukuk,
appelés aussi "obligations conformes a la Charia", veulent étre (comme
présenté dans les exemples ci-dessus) comme une structure alternative et
séduisante du financement entrepreneurial®. De plus, il n'existe pas une
seule forme de sukuk, mais une multitude de formes. Cette boite de
pandore qui pourrait libérer une force économique et financiere
inestimable, reste cependant verrouillée a cause de son "mécanisme-clef"
inadapté encore au droit libanais, et relativement, d'une maniere plus
générale, au droit romano-germanique (1). Autrement dit, I'accueil d'une
telle institution nécessite l'octroi au porteur des sukuk d'un droit de
propriété, ce qui est encore étranger en droit libanais concernant les titres
financiers. En effet, le sak (le singulier des sukuk) peut étre définit
comme étant une obligation "ou un instrument financier qui s‘adosse
nécessairement a un actif transféré a une entité ad hoc (Special Purpose
Vehicle) chargée d'émettre des parts. Comme l'intérét est interdit, il
géneére des revenus en fonction du rendement produit par I'actif. Les
porteurs de sukuk ont un droit réel sur les actifs sous-jacents (en
propriété ou en usufruit), et sont rémunérés sur les revenus générés par
ces actifs"®. Selon d'autres auteurs, le porteur des sukuk jouit, au moins,
"d'un droit de copropriété indirect sur des actifs sous-jacents
appartenant a I'émetteur"® (2).

WLASSERRE CAPDEVILLE (J.), "Les principes de la finance islamique: présentation
et illustration”, Rev. Droit bancaire et financier, n° 2, mars 2011, étude 13.

@SAINT MARC (G.), "La finance islamique: une alternative pour financer I’économie
frangaise ?", Bull. Joly Bourse, 01 avril 2009, n° 2, p. 153.

®) STORCK (M.), ZEYYAD CEKICI (l.), "Les sukuk: aspects de droit francais et de
droit musulman", Rev. de droit bancaire et financier, n°2, mars 2011, étude 17.

“® BOURABIAT (F.), "Finance islamique en France : éclairage sur les nouvelles
opportunités offertes aux investisseurs", Rev. Droit bancaire et financier, n° 4, Juillet
2009, étude 27.
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Il découle de cette définition deux caractéristiques principales, a savoir la
prohibition de I'intérét qui trouve son corrélatif dans le partage des profits
et des pertes, et I'attribution d'un droit réel au porteur des sukuk.

1- Le mécanisme des sukuk

Il existe une grande variété de formes de sukuk, I'AAOIFIY en
dénombrant quatorze formes différentes. Néanmoins, la forme la plus
courante est celle qui se base sur le contrat de financement islamique
"d'ijara" ou crédit-bail (basé sur le principe d'un leasing conventionnel)®
lorsque le bien sous-jacent est un immeuble. Selon le vice-président de la
Banque du Liban Monsieur Raed CHARAFEDDINE, les sukuk les plus
courants sont les sukuk "d'ijara". Ce type de sukuk permet a un
gouvernement de vendre une partie de ses biens, de les re-louer jusqu'a
leur ré-acquisition totale a la fin de la période de ces sukuk. Ceux-ci ne
sont pas actuellement disponibles au Liban en raison, entre autres, de
I'absence de lois de privatisation a ce jour.

Par ailleurs, le fonctionnement des obligations islamiques dites sukuk de
tous types, se déroule, a priori, de la maniére suivante: "en contrepartie
du versement de fonds, les investisseurs deviennent porteurs de sukuk,
lesquels prennent assise sur un actif sous-jacent (par exemple, un
immeuble) et dont la rémunération des porteurs de sukuk en dépendra,
par une indexation sur la performance de l'actif (par le montant des
loyers par exemple"®. Autrement dit, il s'agit des titres représentant pour
leur titulaire un titre de créances ou un titre participatif dont la
rémunération et le capital sont indexés sur la performance d’un ou
plusieurs actifs détenus par 1’émetteur, affectés au paiement de la
rémunération et au remboursement des sukuk®.

@ Organisme de standardisation des normes comptables et d'audit applicables aux
institutions financiéres islamiques, I'Accounting and Auditing Organization for
Islamic Financial Institutions.

@ KABBAJ (H.), LEGENDRE (X.), "Le cadre fiscal de la finance islamique”, Rev.
Droit fiscal, n°3, janvier 2009.

®) BARRIERE (F.), "Propriété, fiducie et sukuk”, JCP E, n° 10, 10 Mars 2011, 1203.

WSAINT MARC (G.),"La finance islamique : une alternative pour financer 1’économie
francaise ?", Bull. Joly Bourse, 01 avril 2009, n° 2, p. 155.
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A Tlinstar des sukuk, les actifs sous-jacents sont aussi d'une grande
diversité. D'une part, ils peuvent porter sur les revenus des biens
corporels. Généralement, il s'agit des revenus des infrastructures en
construction comme les aéronefs, hépitaux ou ports. D'autre part, ils
commencent récemment a porter sur des biens incorporels, tels que les
droits portant sur la propriété intellectuelle comme les brevets, ou encore
les actions des sociétés commerciales®™.

Ainsi, la rémunération du porteur se base sur la performance de l'actif et
non pas sur le versement d'un intérét. Il convient de noter qu'au-dela de la
rémunération, c'est aussi le remboursement des fonds qui dépend de cet
actif. Ceci permet aux sukuk d'étre conforme a I'un des cinq grands
piliers de la finance islamique, a savoir le principe de partage des pertes
et des profits®.

L'octroi d'un droit réel au porteur des sukuk apparait comme la solution
proposée par la finance islamique afin de prohiber l'intérét tout en
trouvant une autre issue pour la réemunération des sommes prétées. Cette
perception des sukuk qui contient en elle-méme le germe du droit de
propriété, se trouve conforme a celle avancée par I'AAOIFI. En 2008,
cette autorité "a réaffirmé les principes émanant de son standard sur les
sukuk et noté que pour étre négociables, les sukuk doivent étre la
propriété des porteurs de sukuk, avec tous les droits et obligations d'un
propriétaire dans un actif tangible puis, que le gestionnaire émettant les
sukuk doit certifier le transfert de propriété de ces actifs dans son
registre sur les sukuk et ne doit pas les conserver comme ses biens
propres"”. En effet, si la premiere partie semble imposer au porteur des
sukuk d'étre propriétaire du bien sous-jacent, apparaissant plus stricte que
les phrasés précédents, "la seconde impose essentiellement a I'émetteur
des sukuk de tenir ces actifs séparés de son patrimoine personnel®. En se

@ STORCK (M.), ZEYYAD CEKICI (1.), "Les sukuk: aspects de droit francais et de
droit musulman", Rev. de droit bancaire et financier, n°2, mars 2011, étude 17.

@ CHARLIN (J.), "Fiducie, sukuk et autres murabaha ou ijara - A propos de la finance
islamique", JCP E., n°41, octobre 2009, 1946.

* BARRIERE (F.), "Propriété, fiducie et sukuk", JCP E, n° 10, 10 Mars 2011, 1203.
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basant sur cette définition de I'AAOIFI, il s'ensuit que méme pour ceux
avancant que les sukuk n‘attribuent pas un droit de propriété directe sur la
chose mais juste un bénéfice économique sur I'exploitation du bien sous-
jacent, il s'agit toujours d'un droit de propriété, puisque le porteur
bénéficie d’un droit de copropriété indirect sur ces actifs qu’il peut
exercer en cas de défaillance de I’émetteur®.

Signalons qu'il existe une différence d'approche quant a la perception du
droit de propriété:

- Au sens du droit francais, et plus genéralement, de la famille du droit
romano-germanique, le droit de propriété est moniste, dans le sens ou il
est tenu par une seule personne, lui octroyant le droit de jouir de la chose
de la maniere la plus absolue selon l'article 544 du Code civil.

- Au sens de la "common law", la conception du droit de propriété est
dualiste, dans le sens ou une méme chose peut avoir deux propriétaires:
un propriétaire juridique et l'autre économique, dites "legal ownership" et
"beneficial ownership"®. 11 s'agit bien ici d'une approche plus libérale et
capitalistique dans la mesure ou l'accent est mis sur l'utilité et les
bénéfices qui peuvent étre retirés de la chose.

- Au sens du droit islamique, le droit de propriété n'est que fractionnel,
puisque toute chose appartient a Dieu, et par la suite le droit de propriété
n'existe que parce qu'il découle de Dieu. Ainsi, le propriétaire n'apparait
que comme un dépositaire aux prérogatives étendues. D'une maniere
étonnante, il s'avere que le droit de propriété conceptualisé par le droit
islamique est plus proche de la "common law" que du droit romano-
germanique, puisque dans les deux systemes ce droit n'est pas absolu.

@ CHARLIN (J.), "Fiducie, sukuk et autres murabaha ou ijara - A propos de la finance
islamique”, JCP E., n°41, octobre 2009, 1946.

@ BERTAN DE BALANDA (J.), "Fiducie et finance islamique”, Dr. et Pat., 2010,

n°192.
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2-_Intégration des sukuk dans les systemes juridigues romano-
germanigue et "‘common law"'

Cette présentation des différentes approches du droit de propriéte est plus
que nécessaire pour savoir comment intégrer le sak, portant en lui I'idée
de droit de propriété dans les deux familles juridiques occidentales.
S'agissant du droit francais, comme nous l'avons déja précisé, le porteur
des sukuk, méme si nous admettons qu'il ne jouit pas d'un droit réel,
celui-ci bénéficie tout au moins d'un droit sur les bénéfices de
I'exploitation du bien sous-jacent. Ce droit ressemble a celui du
bénéficiaire de la fiducie. Effectivement, les sukuk ont pu étre intégrés en
droit francais, uniquement par le biais de la fiducie®.

Sur ce point, nous notons que la fiducie libanaise est beaucoup plus
limitée que la fiducie francaise. En effet, la fiducie libanaise est une
fiducie bancaire. Seules les bangues peuvent, en principe, étre les
fiduciaires. Or, le montage fiduciaire attribué¢ pour la mise en ceuvre du
mécanisme des sukuk nécessite souvent que le fiduciaire soit une SPV
"Special Purpose Vehicle", qui est une structure ad hoc (société, fonds ou
trust). Ces entités ad hoc emettrices de titres vont acqueérir et vendre les
actifs®. Plus précisément, le montage incluant les sukuk “d'ijara"
nécessite la présence de deux SPV. "Le SPV 1 transfere 100 % de son
patrimoine (I'immeuble, le contrat de crédit-bail, I'option d'achat et la
dette obligataire) a un autre SPV fiduciaire (SPV 2) dont les titres sont
détenus par un ou plusieurs établissements de crédit et qui aura la
charge de la gestion des actifs et de la rémunération des porteurs
de Sukuk"®.

Observons ainsi que I'intérét des sukuk en droit libanais ne se limite pas
seulement a son adoption comme étant une structure de financement
alternative. Mais au-dela de ceci, I'adoption des sukuk en droit libanais

@ DUPICHOT (P.), "Fiducie et finance islamique", D. 2010, p. 1064.

@ STORCK (M.), ZEYYAD CEKICI (1.), "Les sukuk: aspects de droit francais et de
droit musulman", Rev. de droit bancaire et financier, n°2, mars 2011, étude 17.

®) BOURABIAT (F.), "Finance islamique en France : éclairage sur les nouvelles
opportunités offertes aux investisseurs", Rev. Droit bancaire et financier, n° 4, Juillet
2009, étude 27.
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pousserait le législateur a moderniser, adapter et élargir la fiducie
libanaise. Une fiducie qui est appelée aujourd'hui, plus que jamais, a
contribuer a la promotion de I'affectation patrimoniale professionnelle au
Liban. L'adoption des sukuk serait le catalyseur qui permettrait
I'accélération de la reconnaissance du patrimoine d'affectation au Liban.
Cette affectation, une fois introduite, pourrait avoir plusieurs
concrétisations, telles que la fiducie a la francaise, la société
unipersonnelle et le trust anglo-saxon.

S'agissant du droit anglo-saxon, la problématique concernant l'attribution
d'un droit de propriété au porteur des sukuk ne se pose pas. En effet, "des
émissions de sukuk adossées a un trust anglo-américain ont déja été
validées par des comités de conformité a la Charia, le trustee détenant
les actifs sous-jacents pour le compte des porteurs de sukuk, bénéficiaires
du trust"®. Ce dernier est titulaire d'une forme de propriété dite
"proprietary interest".

Par consequent, I'adoption des sukuk en droit libanais pourrait pousser le
législateur plus loin que I'élargissement de la fiducie, pour pouvoir méme
parler d'une éventuelle adoption législative du mécanisme du trust anglo-
saxon. En effet, cette adoption est si séduisante que "le doute a pu naitre
de la lecture des travaux parlementaires [lors des propositions des
amendements législatifs sur la fiducie, pour permettre I'émission de sukuk
en vertu du droit francais'®. Ce doute sur le changement de la perception
du droit de propriété s'explique ] par la volonté de reproduire en droit
francais une structure équivalente au trust anglo-américain et de creer
un dédoublement du droit de propriété entre le fiduciaire, propriétaire
juridique, et le bénéficiaire, propriétaire économique™®. "La création
d’un "beneficial ownership™ "a la francaise™ pouvait ainsi sembler, sur la
base d’une premicére analyse, constituer une idée séduisante pouvant

) BARRIERE (F.), "Propriété, fiducie et sukuk", JCP E, n° 10, 10 Mars 2011, 1203.
@WITZ (C.), Fiducie - Introduction et constitution, Fasc. 10, Jcl. Notarial Repertoire,
2012, § 15.

©® BARRIERE (F.), "Propriéte, fiducie et sukuk”, JCP E, n°® 10, 10 Mars 2011, 1203.

204



permettre 1’émission de sukuk soumis au droit francais et répondant aux
exigences du droit musulman"®.

B - Le trust: une institution anglaise ayant des racines dans le droit
islamique

Institution juridico-économique anglo-saxonne par excellence (2), le trust
trouve ses racines dans le droit islamique (1), ce qui explique une
homogénéité plus grande entre les sukuk et le trust que celle existante
entre les sukuk et la fiducie®.

1 - Aspect historique

Il existe une relation triangulaire entre "l'equity”, le trust et le droit
islamique, et plus précisément l'institution du "wagf". Cette relation ne
peut étre justifiée ni expliguée qu'a travers une analyse de ses racines
historiques.

En effet, il existe en Angleterre une division légale entre "common law"
et "equity law", et par la suite, une division judiciaire entre les "common
law courts™ et la "court of chancery” qui est une "equity court”. Cette
"court of chancery" est composée par des "lord chancellors”. Un "lord
chancellor” était instruit en droit canonique, et non pas strictement en
"common law". Ainsi, les décisions du "lord chancellor" étaient
gouvernées par des principes qui sont différents de la "common law". Il
s'ensuit que le corps de principes de la connaissance théologique que le
"lord chancellor"” apportait aux audiences suite aux "petitions" présentées
devant le Roi, a été influencé par certains principes que I'on pouvait
trouver dans le droit ecclésiastique plus que dans le corps de la "common
law".

Il est intéressant ici de garder a I'esprit que certains juristes ont fait valoir
qu'il existe, en fait, une influence du droit islamique sur le développement
de "l'equity”, et de maniere plus particuliere sur un concept qui a éte

@) BERTAN DE BALANDA (J.), "Fiducie et finance islamique", Dr. et Pat., 2010,

n°192.

@ KABBAJ (H.), LEGENDRE (X.), "Le cadre fiscal de la finance islamique”, Rev.
Droit fiscal, n°3, janvier 2009.
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développé en exclusivité par la "court of chancery"”, a savoir le trust.
Certains jurists” ont fait valoir que le trust est lié & une institution du
droit islamique, appelée le "waqgf”. Ainsi, "le trust a été longtemps pensé
comme [I'héritier du fideicommissum romain ; des hypotheses, plus
récentes, relient cette institution anglaise, qui s'est développée au
moment des croisades, a une institution de droit islamique a vocation
sociale, le wagf"®.

Le terme "wagf" vient de la racine trilitere "wagafa" qui signifie
littéralement "stopper" ou “immobiliser™. Le "waqf" consiste alors a faire
don d’une propriété de maniére définitive et incessible, et par conséquent
a I’ "immobiliser" afin d'affecter les revenus qui en sont issus®
"manfa’a” & une ceuvre pieuse ou a une fondation d’intérét général
choisie par le donateur "wagqif". Lorsqu’une personne céde son bien sous
forme de "wagqf", elle en perd la propriété et ne peut ni le reprendre, ni le
céder et les revenus reviennent a I’auméne™. La propriété du bien
demeure donc figée & jamais et inalienable®.

Ceci signifie que cette aumone réalisée du vivant du donateur, a vocation
a se poursuivre apres sa mort. D’ailleurs, cette propriété est mise en
possession d’un gérant "wali" ou "mutawalli” qui la gere pour le compte
d’un bénéficiaire®. A ce propos, il est intéressant de signaler que le

WGAUDIOSI(M.), "Comment, The Influence of the Islamic, «A Trustee's
Handbook » : Loring and Round, 2012 (Aspen Publishers), p. 1179 et s.—Law
of Wagf on the Development of the Trust in England”, University of Pennsylvania
Law Review, 1231, 1232 (1988).

@ GALPERINE (E.), "Fiscalité des opérations de finance islamique: I'analyse du juge
anglais", Rev. Droit fiscal, n°28, juillet 2015, 454.

@ BILICI (F.), "Les waqfs monétaires a 1’époque ottomane : droit hanéfite et pratique”,

Rev. du monde musulman et de la Méditerranée, vol. 79, n°79-80, p. 74.

“® KHALFOUNE (T.), "Le habous, le domaine public et le trust", RID comp., avril-

juin 2005, n°2, p. 444.

®) NEUVE-EGLISE (A.), "Le wagf en islam : une tradition spirituelle et sociale aux

horizons illimités”, Rev. Téhéran, juillet 2010, n°56. Disponible sur le site:

www.teheran.ir.

© HEENIGAN (P.), The birth of a legal institution — The formation of the waqf in

third-century A.H. Hanafi legal discourse, Studies in Islamic law and society, Brill,

Boston, 2004, p. XIII.
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donateur peut garder le droit d’attribuer ’usage (ou seulement I’usufruit)
du bien & lui-méme selon la doctrine hanéfite!".

Ainsi, nous nous retrouvons devant une influence mutuelle de deux
systemes juridiques différents.

Le concept clef derriére le trust, et plus généralement derriere I"equity”,
est celui de la "conscience”. Le rdle de la conscience dans I'"equity"
trouve ses racines historiques dans le "waqgf”, plus précisément, dans la
période des croisades ou les britanniques, une fois arrivés aux rivages
arabes de la méditerranée, ont découvert une nouvelle civilisation
culturelle et juridique. Par conséquent, le droit britannique a subit le
méme effet de "vaccination™ précité ci-dessus. Cette "vaccination", par
I'intermédiaire du "wagf", a permis aux seigneurs britanniques partant en
croisade de trouver une solution a un des problémes principaux a
caractére économique et social, auquel ils devraient faire face.

Dans le but de clarifier le fonctionnement du mécanisme du trust dans
son contexte historique, et afin d'illustrer comment le concept de la
"conscience” est utilisé par la "court of equity”, et comment il est lié a
I'idée du trust, nous allons présenter I'exemple suivant:

Supposons que nous soyons de retour a I'époque mediévale afin de
recréer le contexte historique : un propriétaire de terres, un seigneur
féodale, décide de partir en croisade. Une fois ce seigneur parti, il est
logique de dire que personne ne sait s'il reviendrait ou pas. Logiquement,
ce seigneur voudrait que ses terres soient gérées pour le compte de sa
famille. Pour cette raison, il nomme un de ses amis pour s'en occuper.
Autrement dit, le seigneur voudrait que les bénéfices et loyers des
champs reviennent a sa famille. Supposons que ce seigneur se soit
absenté dix ans. Pendant ce temps, son ami est Iégalement en charge des
terres, il détient le "legal title" de celles-ci.

Que se passe t-il si cette personne décide de les garder ainsi que leurs
fruits?

Le probléeme qui se pose est que si la famille du seigneur se présente
devant la "common law court” et avance que le prétendu ami a pris leur

@ KHALFOUNE (T.), “Le habous, le domaine public et le trust*, RID comp., avril-
juin 2005, n°2, p. 445.
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terres, cette cour considérerait que ce dernier en est le propriétaire
puisqu'il les contrdle™.

Cette affaire est I'exemple type de celles qui auraient pu arriver devant le
"lord chancellor”. Comment ce dernier aurait pu répondre a cette
question? Evidemment, si I'ami a promis au seigneur qu'il s'occuperait de
ses terres pour le compte de sa famille, cette personne est liée par sa
"conscience"” de respecter son obligation et de ne pas revendiquer leur
propriété.

En d'autres termes, "l'equitable court”, en utilisant I'idée de "conscience"
a commenceé a développer une relation légale que nous appelons la
relation de trust, "relationship of trust”, que la "common law court™ ne
pouvait comprendre. D'aprés cette cour, soit une personne est propriétaire
d'une chose, soit elle ne I'est pas. Ainsi, la "common law court” n'a pas
reconnue cet outil, qui est le trust, et par la suite elle a considéré le
"trustee” comme étant un propriétaire. Il est évident, qu'il existe une
différence d'approche entre la "common law" et "I'equity law" quant a la
détention des droits®. En "equity”, une personne, le “trustee”, peut avoir
la propriété d'une chose dans la mesure ou elle s'en occupe pour le
compte d'autrui, le "beneficiary”. 1l s'agit bien d'une relation qui regroupe
un "trustee" qui détient des "legal rights”, et d'un "beneficiary” qui
détient des "equitable rights".

Par conséquent, l'idée clef qui gouverne tout ce montage est celle de la
"conscience". Plus précisément, il s'agit de la conscience du "trustee", qui
serait altérée lorsque celui ci revendiquerait la propriété des terres®.

@ GEAREY (A.), "A contemporary view of common law and equity”, International
programs, University of London, 2013.

@ GENN (H.), "Common law and Equity", International programs, University of

London, 2013.

®) GEAREY (A.), "A contemporary view of common law and equity”, International
programs, University of London, 2013.
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2 - Aspect économigque

L’originalité du trust va plus loin que tous les mécanismes juridiques du
droit romano-germanique permettant de consacrer [l'affectation du
patrimoine a une activité professionnelle, telle que la fiducie ou I'EIRL .
Cette affectation du patrimoine est adoptée aujourdhui par les
législations occidentales, surtout apres la crise économique et financiére
de 2008, comme l'arme anti-chémage et vecteur de relance de l'activité
économique.

En effet, selon les dispositions du Code de commerce francais régissant
I’EIRL, un méme bien ne peut faire partie que d’un seul patrimoine
d’affectation, tandis qu’en trust un méme bien, appartient au "trustee” et
au bénéficiaire. Cette dualité de la propriété ouvre ainsi la voie a des
formes d'affectation du patrimoine inédites en droit francais. De plus,
dans le cadre d'une entreprise individuelle, "le "trust" permet d'opérer
une partition patrimoniale d'autant plus aisée que le "settlor" peut étre a
la fois "trustee™ et bénéficiaire, dés lors qu'il n'est pas le seul bénéficiaire
du "trust". L'intérét est immédiat car, vis-a-vis des créanciers, le
patrimoine du "trust" est autonomisé par rapport a celui du "trustee"(?.
Il en découle que I’entrepreneur individuel bénéficie en méme temps de
trois attributs :

- En étant un "trustee", il gére son entreprise et limite sa responsabilité ;

- il continue a bénéficier (en temps que bénéficiaire) de la propriété
économique et mateériel des biens affectés et peut les utiliser ensuite pour
d’autres buts ;

- et il recoit les bénéfices (en temps que bénéficiaire) provenant de
I’activité entrepreneuriale.

"Le mécanisme du "trust" parait ainsi meilleur que celui de I’EIRL, et
correspondrait a une vision économique et instrumentale plus concréte
du patrimoine®®.

@ RAPELLI (S.), "L’EIRL : une révolution sans effet ?", Lettre de 1’observatoire

Alptis.org pour la protection sociale, 16 septembre 2011, n°31, p. 15.

@ FADLALLAH (H.), Le régime de la micro-entreprise, étude comparée, LGDJ,
Sader, 2014, p. 328.
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Il résulte des développements qui précédent que le trust constitue un outil
efficace de gestion et de financement de l'activité entrepreneuriale.
L'adoption du trust et des sukuk au Liban pourrait changer le panorama
entrepreneurial libanais. Une telle adoption représenterait une nouvelle
stratégie, indispensable, pour la relance de l'activité économique, en se
basant sur:

- une méthode alternative de financement de I'activité économique;

- une nouvelle méthode de gestion entrepreneuriale;

- une limitation des risques entrepreneuriales;

- une promotion de l'affectation patrimoniale professionnelle.

Conclusion

En guise de conclusion, la redécouverte du droit économique islamique
présente deux intéréts majeurs parmi d'autres. D'une part, nous croyons
que toute évolution économique et sociale d'une société, passe par
I'adoption et le développement de législations adaptées a son évolution
historique, culturelle, religieuse et économique. Par conséquent, parler du
développement des sociétés musulmanes passe par l'adoption de regles
juridiques qui puisent leurs origines dans la tradition islamique évolutive.
A premiére vue, une regle "traditionnelle” n'a rien d'évolutif, toutefois,
comme les cas des sukuk islamiques et du trust (trouvant ses origines
dans le "waqf" islamique) l'illustrent, le droit islamique est évolutif.
D'autre part, et d'une maniére générale, lI'adoption du systéeme juridique
islamique, permettrait tout d'abord d'intégrer les régles de moralité dans
le systtme de globalisation économique ultra-matérialiste. Cela
permettrait de redonner plus de place a "I'étre" face a "l'avoir" dans notre
ordre économique international. Ensuite, selon beaucoup d'auteurs, la
périodicité des crises économiques a I'échelle internationale démontre que
le systéme purement capitalistique est arrivé a sa fin, ou du moins qu'il
est dorénavant incapable de mener a bien [l'ordre économique
international.

C'est pourquoi la vaccination juridique du capitalisme par des outils
juridico-économiques islamiques, ayant fait la preuve leur succes
pratique, devient une nécessité.
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La méthodologie d’une thése en droit
Marie HELOU

La méthodologie est un travail de longue haleine qui débute des la
premicre année de licence et ne s’arréte pas a I’agrégation .Chaque étape
du cursus universitaire y compris la thése, a sa propre methode. Elle
s’acquiert par tatonnements, répétitions et acharnement .la these est le
résultat d’une méthode apprise, appliquée et, peut €tre, un jour maitrisée,
mais elle est aussi une passion et un travail long et pénible (passion -
travail-méthode).

A cet effet il convient de ne pas se contenter de ce qu’on sait (la modestie
dans le savoir) .Le retour régulier a I’essentiel face a une sérieuse
hésitation est la condition méme d’un apprentissage digne de ce nom et
d’une maitrise complete de 1’acquis.

Avant de prendre la décision de se lancer dans 1’aventure de la these il
faut se poser deux questions le pourquoi et le comment .La réponse a la
premiere vous appartient, la deuxieme, par contre, peut faire 1’objet de
quelques remarques.

Ainsi, je vais essayer de retracer les principes fondamentaux a suivre tout
au long de la recherche. Lesquels sont inspirés de la synthese des
principales références écrites en la matiere, et conjuguées a une
expérience personnelle basée sur les

remarques souvent adressées aux doctorants en cours de soutenance qui
constituent des écueils a éviter.

Les directives abordées, a 1’unanimité par les auteurs, s’attachent,
essentiellement, a I’aspect structurel de la thése et esthétiquement |, a
son aspect formel.

PREMIERE PARTIE : Paspect structurel de la thése en droit

Dans le passé on disait : « la theése est ’ceuvre d’une vie », aujourd’hui,
c’est moins de temps et moins de pages, peut tre, mais toujours autant de
réflexion, de travail et d’investissement matériel et intellectuel. Une
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thése est avant tout, un sujet, une quantité énorme de documents et
d’informations mises a la disposition du juriste .....Des tentations ....des
hésitations ...... du stress qu’il convient de gérer dans la durée afin
d’atteindre le but recherché . Pour ce faire le chercheur a besoin de
procéder a travers un raisonnement solide, illustré par les
développements.

Il s’agit d’abord de préciser les ¢léments du raisonnement (1) afin de
procéder ensuite a 1 examen de [Dillustration (application) de ce
raisonnement a travers les développements (2) .

1- Leseéléments du raisonnement juridique

Le raisonnement juridique est une « construction intellectuelle destinée
a fonder en droit une proposition. » Il reléeve de la science fondamentale
et de I’application pratique du Droit. (Vocabulaire juridique, association
Henri Capitant,puf. Paris , 5° edit.1996,delta Beyrouth ,p.666).

La thése en Droit est avant tout :

-un sujet théorique a définir

-une problématique a résoudre

-une réponse a démontrer.

Chaque séquence du processus est forcement liée et animeée par la méme
opération intellectuelle : le raisonnement juridique qui prend des
orientations sensiblement différentes selon 1’étape envisagée.

a- le choix du sujet

Le sujet consiste en une idée générale, une expression ou une phrase plus
ou moins courte qui synthétise un ensemble de connaissances a caractere
secondaire qui enveloppent un concept ou un élément particulier, a
caractére dominant, dans un domaine déterminé.

Cette définition du sujet est souvent mal comprise par les doctorants et
leur choix est soit spontané soit influence par un intérét quelconque porté
a une matiere ....un professeur ou autre. Parfois il leur est imposé par le
directeur de recherche.
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Pourtant, la réflexion intelligente commence a ce stade. Tous les sujets de
thése ne prétent pas main forte a 1’é¢tudiant pour mettre en ceuvre ses
qualités intellectuelles de raisonnement (il ya des sujets théoriques qui
ont été largement débattus, explorés, et qui ne représentent désormais
aucun intérét....)

En revanche, un « sujet de synthése » ou il faut trouver des idées pour les
relier, ou un « sujet de conquéte » qui nécessite une investigation dans
un domaine du droit, qui reflete des points non traités, mal traités , ou
évolutifs, une question qui divise la jurisprudence et la doctrine, sont des
sujets qui nécessitent une recherche approfondie et la soutenance d’une
opinion a travers un raisonnement juridique.

Un suyjet doit étre aussi délimité dans le temps et dans I’espace .Les «
sujets ouverts » entravent la démonstration et favorisent la compilation.
Malheureusement, c’est une épidémie qui sévit actuellement dans le
milieu. On remarque, qu’une bonne partie des thésards optent pour des
sujets en rapport avec le droit comparé et procedent au rassemblement
de textes et commentaires en rapport avec le sujet en vue de former une
thése. Sachant que la perspective comparatiste, en tant que telle, peut étre
tres enrichissante pour la recherche si elle est faite dans le cadre de
I’interdisciplinarité en vue de multiplier les angles d’attaques.

Par consequent, la thése est, avant tout une passion pour un sujet
soigneusement choisi, compris dominé et maitrisé par le doctorant. Le
raisonnement juridigue commence par le choix du sujet.

B - la problématigue

Une thése est une question, une fagon de problématiser un sujet .1l doit
étre bien clair, qu’on ne peut formuler une réponse (I’objet de la thése)
que, si I’on a au préalable, réussi a identifier et formuler une question. La
valeur des réponses est, d’abord, fonction de celle des questions posées,
ensuite, elle est liée au choix du moment (quand) et du lieu (ou) ces
questions ont été dévoilées .Le (timing) est tres important; c’est un
élément essentiel du raisonnement .On ne pose pas une question dans la
conclusion, par exemple .....(La question est une invitation au lecteur a
VOus suivre).
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Aussi un ensemble de questions détachées ne constituent pas une
problématique .Il1 faut qu’elles soient animées par une idée générale
résultant de I’ensemble des définitions des termes formant 1’intitulé du
sujet, soigneusement disséqués et rattachés au mot -clé principal (le
particulier du sujet ). Cela permet de reformuler la découverte de la
(fameuse) problématique .Le sujet est la facade souvent exprimé en
termes apparemment clairs, la problématique se positionne derriére lui et
doit toujours étre déduite de I’approfondissement de la terminologie qui
en constitue I’intitulé.

C - la réponse
La question nécessite obligatoirement une réponse, mais 1’essentiel réside

dans la nature, le contenu et la méthode suivie pour y arriver .une réponse
valable qui, peut étre retenue, doit répondre a quelques critéres :

réponse démonstrative et critique

La démonstration c’est [’action d’établir le bien -fondé  d’une
proposition de droit par I’argumentation, qui est elle-méme, dégagée a
travers 1’analyse des données et la synthése des résultats. (c.a.d. La
reconstruction personnelle des documents a la maniére et dans 1’optique
du chercheur ....autrement dit, I’exploitation de la matiere premiere dans
I’intérét du sujet).

Mais, encore, faut-il trouver un module d’analyse . Dans le Discours de
la méthode (éd. Livre de poche, 1973, p.111) DECARTES nous livre
deux préceptes :

1--« diviser chacune des difficultés que j’examine en autant de
parcelles qu’il se pourrait et qu’il serait requis pour les résoudre - de
faire partout des dénombrements , si entiers ,et des revues ,si genérales
,que je fusse assuré de ne rien omettre . »

2--« le module de questionnement » qui consiste a progresser par voie
de questions de facon a maintenir I'intérét du lecteur, mais surtout a
maintenir 1’éveil et la curiosité du scripteur.
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Par ailleurs, une réponse critique signifie, qu’on ne doit pas tenir pour
acquis ce qu’un auteur ou un juge a dit. Ce qui est dit ou rapporté par les
autres mérite d’étre discuté, sans que ca soit, pour autant, interprété
comme une condamnation.

réponse simple, claire, cohérente, logigue, et correctement exprimee.
- réponse _concluante qui aboutit a des résultats).le fait de piétiner, de
se répéter et de s’enliser dans des redondances interminables dévalorise
énormément le travail.
- réponse qui porte la marque personnelle de son auteur
Dans une thése, c’est I’apport du candidat qui est apprécié .Un bon
chercheur doit étre courageux (ou il faut apprendre a I’€tre) pugnace,
solide et patient.
Les éléments du raisonnement juridique, brievement exposés, constituent
le bagage intellectuel indispensable pour réussir le travail de la these
Mais leur mise en ocuvre est, toutefois, vérifiée a travers les
développements.

2 -L’illustration du raisonnement - Les développements
La structure générale des développements d’une thése en droit est
formée de trois élements :

- Le plan qui soutient et met en valeur le raisonnement

- L’introduction

- Laconclusion

a-LePlan
le plan est, indiscutablement, la piece maitresse de la thése , sa colonne
vertébrale il en donnera d’un coup d’ceil I’image ,car il constituera la
table des matieres .c’est par lui qu’est rendu accessible le résultat de
longues recherches .1l faut donc lui apporter le plus grand soin car il
devra servir de « canevas » lors de la rédaction .(Simone Drayfus,la thése
et le mémoire de doctorat en droit ,Armand Colin, Paris 1971,p.158 ).
Deux questions interpellent le chercheur a ce sujet :
1) quand est- ce-que on élabore le plan ?
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2) quelle est la forme du plan ?

S’agissant de la premiére question, les auteurs sont unanimes, sur le fait
qu’un plan est évolutif et s’oppose a toute idée de construction rigide
mais il n’est jamais valide avant la maitrise totale du contenu .on peut,
évoquer, schématiquement, les 3 étapes de cette évolution:

-le plan de documentation, dit egalement, plan de travail, qui
correspond aux paquets de documents réunis au fur et a mesure des
lectures et des rencontres.

-le_plan de rédaction = essentiel pour guider la phase de la
rédaction (parfois assimilée a celle de I’exposition)

- le plan d’exposition = en dernier ,qui va constituer la table des
matieres ,( apres la derniere révision et I’adaptation du nouvellement
écrit avec I’avancement écrit pour sauvegarder la cohérence de 1’ouvrage
.) J.M.Mousseron, claret, Bois de Fou laquier, sept.2000).

Quant ala deuxieme question (la forme du plan) il est certain que la
méthodologie pratique du plan varie ,généralement ,en fonction de
criteres différents tels : la branche du droit dont elle reléve ,les
exigences particulieres du sujet ( la maniére dont il est posé).
impossible d’en donner ici une présentation générale . Selon I’expression
de Me YVAINE BUFFELAN _LANORE « il n’ya pas de plan type il
y a seulement quelques types de plans » (Droit civil ,Méthodes ,3 éd.
Armand Colin/Masson ,Paris 1997,p.168 ).On_distingue deux catégories
principales :

1- les plans techniques, ou plans passe-partout, qui s’adaptent a tous les
sujets. (Ex : Domaine / effets .ou naissance / fonctionnement / disparition
....... ) Ils doivent étre strictement écartés en troisieme cycle.

2 - le plan d’idées, intimement lié au sujet .1l en refléte la specificité
et integre la qualité du raisonnement employé .1l est, sans aucun doute,
vivement conseillé a ce stade de la recherche.

Ceci dit ,et a défaut de directives strictes, et de modéles , on va essayer
de définir certaines caractéristigues ,unanimement reconnues par les
spécialistes en méthodologie .d’un plan satisfaisant dont I’observation par
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le doctorant lui permet d’¢€viter les principales lacunes qui ,d’habitude,
font I’objet de critiques acerbes en cours de soutenance .

a- le plan n’est pas un découpage arbitraire ou artificiel. C’est une
démarche logique de la pensée.

b- le plan doit cerner tout le sujet . C’est un coté, souvent meconnu des
étudiants qui insistent sur une partie, un concept ou un aspect du sujet
sans se rendre compte qu’ils sont entrain de basculer dans le hors sujet.

c-_le plan doit étre clair et les intitulés en harmonie , ce qui donne a
1I’ouvrage un aspect plus soigne et plus equilibré.

Or c’est une question importante et souvent mal respectée. Le choix des
intitulés est étroitement 1i¢ au fond et a la forme d’une these. Il faut opter
pour des titres courts ,compréhensibles, généraux et se méfier des
formules savantes et obscures. L’intitulé doit avant tout « coiffer » deux
subdivisions c.a.d. qu’il ne doit pas reprendre leur deux titres mais il
doit s’en distinguer complétement et avoir une portée autonome.(ex...la
désignation des dirigeants et la durée de leur mandat ,qui comprendrait
deux sections divisées :1- la désignation.....2 - la durée...... / ex ..Les
infractions continues et 1’application de la loi nouvelle ..... méme
division ...).

Il importe aussi que les intitulés correspondent au contenu du texte a
I’aide de formules expressives qui « accrochent » et originales, c.a.d. qui
attirent 1’attention du lecteur loin des sentiers battus.

On dit : « convertir vos arguments en titres de chapitres » pour mesurer
I’importance du choix des intitulés .

d- le plan doit étre équilibré . la répartition des idées et des pages doit
étre bien dosée. Il faut éviter les difféerences excessives qui risquent de
compromettre la cohésion et la clarté du plan .cependant cette exigence
reste parfois relative.

e- un plan toujours bipartite ? La question se pose ...

Le plan juridique classique adopté par les juristes francais se compose de
deux parties axées sur les deux idées principales qui se dégagent du
sujet et qui doivent ,en principe , se subdiviser, elles -mémes en deux
(de préference ) ou trois sous - parties qui se distinguent par un intitulé,
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et dont tous les éléments s’enchainent et s’articulent avec la méme
rigueur.

Dans d’autres systemes de pensée, on tolére une présentation sans ordre
apparent dans les idées, une simple juxtaposition d’éléments
hétérogenes.

L’explication réside dans le fait que les deux « écoles » situent
différemment 1’effort d’assimilation et de construction indispensable a
la compréhension d’un ouvrage .Tandis-que la premiere estime que c’est
a 'auteur de le faire pour faciliter la tache du lecteur ;la deuxieme
s’avere plus exigeante vis-a- vis de ce dernier qui doit fournir I’effort de
synthése et de déduction souvent absent dans la présentation adoptée par
I’auteur.( S. Dreyfus , op.cit.p.113)

L’une et I’autre école ont fait I’objet de vives critiques. Michel Vivant
(le droit francais a la fin du XXe siecle ,études offertes a Pierre Catala,
Paris, litec, p.969-984 ) dit du plan bipartite : « I’arpentage _considéré
comme un art» (.arpentage d’un domaine prédécoupé ,balisé par le
savoir en place, ne réservant aucune veéritable découverte ,se bornant a
déployer ,selon un ordre convenu et immuable les arguments( pour et
contre) qui font I’équilibre des controverses ) et conclue que : « cette
méthode est a la fois statique formelle et purement descriptive . »

Par ailleurs, d’autres auteurs pensent qu’un plan a divisions multiples
n’est plus digne de ce nom, car il est réduit a un simple catalogue.

En effet, malgré la rigidité du plan bipartite, qui donne parfois aux
ouvrages juridiques un aspect d’austérité, il est certain qu’il gagne en
clarté .La majorité des juristes s’acharnent de nos jours a défendre cette
forme de plan et ne tolerent qu’exceptionnellement un plan de 3 parties
(selon les nécessites du sujet) .Mon opinion rejoint celle de ces juristes.

b- I’introduction

Dans une thése, 1’introduction joue un role trés important ; c’est la fagade
du travail .Elle a pour objet d’introduire 1’esprit du lecteur, en principe,
ignorant et /ou indifférent au sujet et a la démarche.

Elle se distingue du texte du point de vue fond et forme.
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Dans un premier temps , I’introduction améne le sujet .Elle en présente
I’intérét théorique et pratique .Elle le situe a gros traits sans aucunement
le résoudre , « elle effleure le sujet mais ne le déflore pas ».

Dans un deuxieme temps , elle définit le sujet et en délimite les contours.
A cet effet, I’auteur sera, peut étre amené a toucher (creuser) d’autres
domaines tels : I’histoire, les droits étrangers (le droit comparé)..... Il faut
garder ce travail sans artifice et sans exces .L’auteur posera ensuite le
probléme, c.a.d.sa conception du sujet.

Dans un troisieme temps, 1’annonce du plan (de présentation, puisque
I’introduction s’écrit a la fin de la rédaction.)Il s’agit d’expliquer le choix
de ce plan en suivant le fil du raisonnement qui relie ses divers éléments.
Contrairement au parachutage, le plan proposé doit convaincre.

La forme de I’introduction doit obéir, elle aussi, a quelques régles de
volume et de découpage.

- L’introduction doit étre courte .Elle ne doit pas remplacer un chapitre
préliminaire, ou servir comme piéce de rangement de tous les
développements qui n’ont pas pu étre intégrés dans le texte .I1 faut
toujours lui conserver son caractére d’entrée en maticre générale. (En
général quelques pages seulement, bien qu’elle puisse étre un peu plus
longue que la conclusion.)

- Elle ne comporte _ni subdivisions ni intitulés.

Malheureusement , cette vision de I’introduction n’est pas trés respectée
par une bonne partie des doctorants qui se permettent de la
transformer en une partie de la thése ,d’y faire un étalage des
connaissances qui ne trouvent pas une place dans le texte ;de la découper
en parties et sous parties .... L’introduction, dans certaines theses est le
grand inconnu et le grand absent...et ¢’est dommage.

c- La conclusion
La conclusion est aussi importante que 1’introduction. A elles deux elles
constituent «la clé de tout ’ouvrage »la synthése et I’analyse de tout
son contenu. (plus d’un lecteur pressé ...va juger votre travail d’apres
I’introduction et la conclusion, c.a.d. le point de départ et
I’aboutissement).
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Conclure, selon SIMONE DRAYFUS, «c’est ramasser dans 1’ouvrage
tout ce qui a pris le plus de relief afin de mieux montrer 1’intérét.la
conclusion contient le résumé de la thése que ’auteur a fait sienne.....sa
position personnelle. »

Ainsi la conclusion n’est pas un résumé pur et simple de la these ,c’est le
relevé des idées principales , en rappelant 1’essentiel de ce qui a fait
I’objet de I’ouvrage ,dégager les enseignements que I’on a pu tirer et en
montrer la portée et I’intérét ; et c’est dans ce sens que ’on dit souvent :
la conclusion est une réponse a I’introduction.(Mais , encore une fois
,c’est une question qui reste incomprise et trés mal maitrisée par les
étudiants qui font ,de la conclusion un résumé des développements ,avec
une liste interminable de recommandations digne d’une déclaration
internationale ) .

Elle doit étre plus courte que I’introduction et comme elle sans divisions.
La conclusion devra, enfin, montrer I’achévement de 1’étude ....en
parlant d’autres choses ...en raccrochant un probléme voisin ou plus
vaste ....selon I’expression de J.M.MOUSSERON «les bonnes
conclusions suggérent de nouveaux sujets de théses ».

Enfin chaque sujet appelle sa propre conclusion et la personnalité de
I’auteur lui donne sa particularité¢. (SIMONE DREYFUS, Op.cit. )

DEUXIEME PARTIE :’aspect formel de la méthodologie de la
thése en droit

La méthodologie de la thése en droit n’est pas seulement une maniére de
construire un raisonnement et de fixer un plan, encore faut-il concrétiser
les idées a travers un écrit qui porte les marques de son auteur.

La thése n’est pas un écrit ordinaire ou 1’auteur est libre de donner la
forme de son choix .La these est un ouvrage scientifique qui obéit a des
régles strictes qui touchent le style, les régles de la grammaire ...et
beaucoup d’autres questions qui ne peuvent pas étre développées ici (on
renvoie aux reférences connues en la matiéres et sans doute consultées
par la majorité des doctorants).
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Nous allons aborder respectivement la phase de la rédaction du texte
proprement dit et les éléments accessoires comme : les tables et les
annexes qui completent nécessairement le texte.

1- La rédaction

La rédaction est avant tout un moment d’inspiration et une technique a
manier.

a) -une question essentielle hante le thésard et méme tout écrivain, quand
est- ce- que je dois commencer la reédaction ? (j’ai des idées mais je ne
suis pas sir si je vais les garder.... non, il faut attendre ou, je suis
incapable de coucher mes idées sur du papier...... etc.......)

La réponse n’est pas tres aisée. Il n’ya pas, en réalité, de régles fixes et
infaillibles a suivre, nous avons tout simplement, quelques
recommandations a faire, (d’aprés expérience), dont les plus
importants :

- la thése est « une maitresse exigeante » il ne faut pas I’abandonner
un seul jour .la mener a bien implique beaucoup de travail. Il importe a
cet égard de savoir gérer son temps .

Il'y a deux écueils a éviter :

- il faut se garder de tomber dans le pi¢ge de I’angoisse de la page
blanche (et tarder éternellement a commencer les premiéres lignes ), dans
ce cas on reste cloitrer dans la peur et I’hésitation , en revanche , il ne
faut pas se laisser tenter ,emporter par ses idées, et valider n’importe
quel gribouillage avant la maitrise totale du contenu .11 faut éviter I’excés
dans les deux sens .

- le plus sage serait d’entamer deux démarches en paralléle :d’abord
,(commencer par la plus facile )écrire des résumeés de lectures pour en
conserver des traces ,ensuite rédiger tout de suite, par soi méme ,des
notes de travail a usage personnel( des interrogations ,des analyses ,des
hypothéses du moment ....) ,histoire de roder sa plume, entrainement a
I’écriture ...... pour braver la peur ... (il faut se rappeler que la mémoire
nous trompe, parfois, sans étre nécessairement, frappé d’Alzheimer ....)
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- aprés quelques mois il , il ne faut pas hésiter a entamer la
rédaction d’un chapitre descriptif, par exemple,_qui ne fera pas ,dans
I’avenir , ’objet d e modifications majeures .

-Derniere recommandation, pendant la rédaction n’hésitez pas a établir
une série de listes qui vous facilitera la vie par la suite tels :
-liste des difficultés que vous ne pouvez pas résoudre sur le champ, (des
questions en suspend).ce petit effort méthodologique vous sera d’une
aide précieuse a la fin de votre travail (I’introduction et la conclusion..)
-liste de renvois a d’autres parties de I’ouvrage
-liste_des subdivisions du plan avec les intitulés detaillés, adoptés en
rédigeant
-liste des annexes qui vous paraissent utiles

b)-La rédaction est surtout une technique un savoir faire, un art de
manier les outils de I’écriture ; car une

these est un écrit qui est fait de phrases, de ponctuations, de mots choisis.
Dans le méme temps la rédaction n’est pas seulement un instrument
d’exposition, 1’écriture est surtout un instrument de réflexion .Les mots
permettent de fixer la pensée, elle saisit les idées et libere ’esprit pour
s’envoler vers d’autres horizons et d’autres approfondissements
(J.M.MOUSSERON).

Les mots sont, (selon Mousseron) :

- marteau pour enfoncer 1’idée

-pince ou tenailles pour extraire une exception

-tournevis pour mieux fixer une proposition

-scie pour les séparer

-clef pour les lier

-estompe ou rabot pour en adoucir certaines).

On dit que « la parole est inséparable de celui qui la dite, mais 1’écrit, lui,
est autonome .....L ¢écrit est le produit d’une personne, mais, il doit vivre
et survivre hors d’elle ...... ».

Il est donc trés recommandé de soigner sa rédaction, tant sur le plan de
la langue proprement dite, que sur celui du langage juridique lui-méme.
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Il convient de respecter quelques recommandations basiques en la
matiere, considérées comme le meilleur moyen d’expression pour un
juriste :

-un style clair, (ne pas perdre de vue que 1’objectif a atteindre est de faire
comprendre, de transmettre des connaissances et de les rendre accessibles
a autrui)

- un style simple , qui implique des phrases courtes, bien construites,
des formules précises, et 1’absence de toute équivoque.

- un style pédagogique qui tente de tout expliquer sans tomber dans les
deux interdits : résumer a I’excés ,et délayer pour remplir des pages (il
ne faut pas suggérer au lieu d’expliquer -proceder par allusions sous
prétexte que tout cela est simple - n’oubliez pas que le lecteur n’est pas
nécessairement un spécialiste et que vous serez parfois lu par un non-
savant... il faut essayer de lui expliquer le pourquoi et le comment ... et
ne pas se contenter de lui présenter le résultat final....La concision est
I’ennemi de la clarté .....La prolixité 1’est tout autant ...... la vérité, elle,
se situe a mi- chemin...

- un style direct

- un style élégant et agréable a lire (attrayant, qui donne envie de
continuer la lecture)

-un style sans fautes d’orthographes, de grammaire, ou de frappe....il
faut impérativement réviser a plusieurs reprises par soi méme ,et surtout
par quelqu’un d’autre ...une personne étrangere est plus apte a relever
les défaillances de la rédaction ....

Enfin, il s’agit de faire attention aux citations dans le texte et d’éviter
les passages trés longs. De méme, il s’agit d’utiliser les notes a bon
escient et citer correctement les références.

Numérotez les paragraphes, c’est trés pratique.

2 - les élements _accessoires -les compléments de la rédaction

La mise en forme finale de la thése suppose un certain nombre
d’éléments accessoires nécessaires a la présentation formelle du travail
mais ne touchant pas obligatoirement le fond. Les uns  sont
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traditionnellement placés avant I'introduction , les autres apres la
conclusion.

a)-les pages du début _ou pages de gardes

- les remerciements
Attention au remplissage ; il faut remercier, simplement, ceux qui ont
aid¢ a la réalisation du travail scientifique ...... il n’est pas nécessaire de
citer famille, amis, et connaissance...... De méme le bon Dieu ne sera
pas faché parce qu’il n’a pas été cité ; il vaut mieux, ici, remplacer la foi
religieuse par la foi scientifique.

- Ladedicace
Sachez que ce n’est pas une nouvelle liste de remerciements, elle est
strictement réservée aux grands auteurs en droit.

- Lesommaire
Il consiste a donner une idée de la démarche suivie en présentant les
lignes fondamentales (parties -titres -chapitres voire sections). Il ne s’agit
pas d’en faire une partie de I’introduction ce qui donne lieu a des
répétitions inutiles.

b)- la fin (la sortie )

Les tables et les annexes puis la soutenance (pourquoi pas ?)

En général, les régles a suivre sont simples et de nature purement
technique .11 convient de les observer avec beaucoup de précision, le non
respect de ces formalités risque de compromettre parfois un travail tres
rigoureux sur le plan du fond .Il n’ya pas lieu de les détailler ici .Pour de
plus amples informations il faut se référer aux ouvrages spécialisés.

1-les tables
- La bibliographie (textes de loi, doctrine et jurisprudence)
présentation par sources.

224



La rigueur scientifique ne pardonne pas des références incomplétes
Aussi 1l faut s’abstenir de citer des références qui n’ont pas fait
I’objet de consultation directe de votre part.

Il faut séparer les références d’aprés un critére unique.

- L’index alphabétique

- liste des tableaux ,s’ilyena

- liste des termes nouveaux ou, régionaux, non employés
régulicrement dans le pays ou vous soutenez votre thése. C’est une
remarque couramment observée dans les soutenances des doctorants
étrangers, ressortissants des pays voisins: irakiens koweitiens
jordaniens.....)

- Table des matieres (celle du dernier plan adopté, le plan de
présentation).

-Les _annexes

Pratique courante pour « gonfler » un travail scientifique, parce que
les annexes font partie de la numérotation .sachez que cette astuce est
fortement déconseillée car elle dévalorise le travail au lieu de le
rendre plus important.

Et si on est obligé de le faire, il faut se contenter des documents utiles
et en rapport direct avec le sujet, n’en abusez pas.

C)-La soutenance

Elle est trés importante .Elle constitue le dénouement d’un travail de
plusieurs années mais aussi parce qu’elle joue un réle déterminant dans
I’évaluation de la theése .La conviction des membres du jury en dépend .11
en va de méme de [attribution de la mention, de 1’avis d’imprimer
...... pourquoi pas ? il faut travailler sérieusement 1’ intervention
d’ouverture et surtout la défense .Il ne faut pas oublier que ’on est
devant des spécialistes ......
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@ )Chauprade, Aymeric, Introduction & I'analyse géopolitique, Ed., Ellipses, Paris,
1999, p. 35-40. )

@ )Rosiére, Stéphane, Géographie politique et géopolitique, Ed., Ellipses, Paris, 2003,
p. 12-18.
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@ Demangeon, Albert, Géographie politique, <la géopolitique... vise 'les intéréts, non
pas généraux et humains, mais proprement allemands [...]. Nous devons constater que
la géopolitique allemande renonce délibérément a tout esprit scientifique. Depuis
Ratzel, elle n'a pas progresseé ; elle a dévié sur le terrain des controverses et des haines
nationales>, In Annales de Géographie, Paris, 1932, t. 41, n°229. pp. 26, 31.
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@ Hogarth, David George, The Nearer East, New York, D. Appleton and Company,
1902.
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@ Breasted, James Henry, Ancient times, a history of the early world: an introduction
to the study of ancient history, Boston, 1916, p. 100-101.
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@ Mahan, Alfred, "The Persian Gulf and International Relations", published in the
National Review, 1902.
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@ Mackinder, Halford., "The Geographical Pivot of History”, The Geographical
Society, Vol. 23, No.4, 1904, p. 421-437.
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politique politicienne: Se dit d'un politique s'occupant uniquement de ses affaires et
de celles de ses confreres plutdt que de celles de la cité.Origine : L'origine et
I'apparition de cette expression sont inconnues. Pourtant, on note que la politique
devrait, selon le sens grec, étre la pour la cité. Or, dans l'expression elle est
"politicienne”. C'est donc une politique pour la politique (sous-entendu les
politiciens).

Se dit d'un politique s'occupant uniquement de ses affaires et de celles de ses
confréres plut6t que de celles de la cité.

L'origine et l'apparition de cette expression sont inconnues. Pourtant, on note
que la politique devrait, selon le sens grec, étre la pour la cité. Or, dans

@ Mame Less Dia ,Le Politicienhttps:/fr.wikipedia.org/wiki/Le_Politicien, Dakar
1987.
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I'expression elle est "politicienne”. C'est donc une politique pour la politique

(sous-entendu les politiciens).
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TOWARD A PEACE REGIME FOR THE KOREAN
PENINSULA

Dr. Nora BAYRAKDARIAN

there are conflicts in the world that continue to affect multiple
generations. These conflicts originate from temporary settlement
measures, unfinished ad hoc agreements, and circumstantial actions and
procedures related to the complexity of the conflicts.

Since the Korean War, which claimed millions of lives between 1950 and
1953%, there has been no permanent peace on the Korean Peninsula.
Thus, the Korean Peninsula is inherently unstable and located in an area
where the interests of 4 major powers converge.

From the outset, there were many interpretations of the Korean War’s
character. Was it a civil war between the two Koreas, an international
war, or a conflict between the armed forces of several countries?
Currently, the Korean Demilitarized Zone (DMZ) is the most heavily
fortified border in the world®.

The two Koreas share a common heritage and a single language and spent
thousands of years as a single nation, but the Korean War and the Cold
War created two antagonistic political entities® that are ideologically
opposed to one another and that “have embraced very different and
extremely competitive strategies for modernization and development”(4).
Similar to India, Japan, and China, South Korea is using “smart power”(5)
by pushing its cultural determinants as an important pillar of its power

@ Erich Weingartner, “Ecumenical Accompaniment for Building Justice and Peace in Korea”,
WCC 10" General Assembly, Busan, October 2013.
@ Patrick Norton, “Ending the Korean Armistice Agreement: The Legal Issues”, in Nautitus
Institute For Security and Sustainability, 1997, 97-02.
® Brian Donoghue, “North Korea: Past, Present, and Future of Foreign Relations”, in Ethics of
(AD)eveIopment in a Global Environment (Edge), August 23, 1999.

Ibid.
® Joseph S. Nye. Jr, The Future of Power, Public Affairs, New York, 2011, pp.207-230.
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strategy, while increasing its military capacity and promoting its
development models and economic power with “pharaonic
investments™®,

North Korea is an enigma in the region; the politics of deterrence target a
concrete goal: the survival of the regime, a strategy has been successful in
helping the regime survive in a hostile environment®®. North Korea is
considered the main barrier to regional integration.

Military tension has increased on the Korean Peninsula. The North
Korean Government conducted its fourth nuclear test in January 2016,
and South Korea installed the Terminal High Altitude Area Defense
(THAAD) missile defense system in the southeastern part of the country.
Furthermore, military cooperation between the United States and Japan
was strengthened; which protects the American military installations and
weapons that are located in the southern part of South Korea.

With this background, we can conclude that peace is a distant goal for the
Korean Peninsula.

Currently, more than ever before, there is a need for clear policy direction
and diplomatic action toward a peace treaty that will establish permanent
peace in the region.

I- From the armistice agreement to the Six Party Talks
The 1953 Korean Armistice Agreement, which ended the Korean War,
was never intended to be a permanent or long-term solution to the war.

1. The 1953 Armistice Agreement: a “remnant of history”?

The military provisions in the 1953 Korean Armistice Agreement
established a demilitarized zone between the opposing forces that was
defined by northern and southern boundaries and was overseen by the
Military Armistice Commission. The agreement stipulated that both

@ Barthélémy Courmont, “L’Asie sur la voie du Smart Power », Pascal Boniface (dir), I’Année
Stratégique 2017, Analyse des enjeux internationaux, Armand Colin, IRIS, Paris, 2016,
p.273.

@ 1bid, pp.275-276.
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countries withdraw their forces 2kilometers away from a fixed military
demarcation line. This demilitarized zone is used as a buffer area to
prevent hostile acts; no person, military or civilian, is permitted to cross
the military demarcation line without authorization.

In addition to the demilitarized zone, the armistice also details the
Concrete Arrangements for Cease-Fire and Armistice, the prerogatives of
the Military Armistice Commission, and the functions and authority of
the Neutral Nations Supervisory Commission.

The Korean Armistice Agreement arranged for the “repatriation” of
prisoners of war (under the supervision of both the Committee for
Repatriation of Prisoners of War and joint Red Cross teams) and assisted
the return of civilians to their home country (if they desired to return to
where they resided on June 24, 1950).

The first use of the term government was mentioned in Art. IV n°60,
recommending to the governments concerned on both sides, to hold a
high-level political conference “to settle through negotiation the
questions of the withdrawal of all foreign forces from Korea, the peaceful
settlement of the Korean question, etc.®”

The parties and institutions that were relevant to the agreement (i.e., the
United Nations Command, the Chinese People Volunteers, and the
Neutral Nations Supervisory Commission) have long since “faded from
most memories™?.

Norton posits that more than a half century after the fighting ceased, the
Korean Armistice Agreement has an almost distant quality currently®.
The agreement fails to mention clear geographical names or borders and
instead uses flexible wording, such as “in that part of the demilitarized
zone which is south of the”,... in that part of the ... which is north of the
”, and

29 ¢¢

... “the coastal i1slands and waters of Korea of the other side...
“the other side shall have the right to ...”®,

@) See Art. IV of the Armistice Agreement.

@ The Statuses of the United Nations Command and the Chinese People’s Republic are
problematic. Patrick Norton, op., cit.

9 Ibid.

@ A map is attached to the agreement to indicate the location of the military demarcation line.
See Art.l of the Armistice Agreement.
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Specific territories are mentioned in n°43; the armistice details the
territories that represent the ports of entry where the Neutral Nations
Inspection Team shall be stationed in both Koreas. N°43also refers to
Panmunjom as the place where prisoners of war “will be delivered and
received by both sides”.

Additionally, the armistice mentions the names of some “coastal islands”
and refers to the island groups that were controlled by one side on June
24, 1950 and occupied by another side when the armistice agreement
came into effect.

The Democratic People’s Republic of Korea (DPRK) is mentioned for
the first time in paragraph 57. It is mentioned in the context of
repatriating prisoners of war through collaboration between the Red
Cross societies of the DPRK and the People’s Republic of China.
Interestingly, the armistice refers to Korea as one geographical entity in
paragraphs c¢) and d) of Art. I (“Concrete Arrangements for Cease-Fire
and Armistice”), where Korea is identified many times as a single
geographical entity (e.g., “cease the introduction into Korea of

Reinforcing military personnel...”, “Reports concerning arrivals in and
departures from Korea of military personnel shall be made daily to the
Military Armistice Commission...”, “... armored vehicles, weapon and

ammunition shall be introduced into Korea only through the ports of
entry enumerated in paragraph 43.. 2D,

Art. IV (“Recommendations to the Governments Concerned on Both
Sides™) focuses on the continuation of peace building in Korea. “In order
to insure the peaceful settlement of the Korean question, the military
Commanders on both sides hereby recommend to the governments of the
countries concerned on both sides that within three (3) months after the
Armistice Agreement is signed and becomes effective, a political
conference of a higher level of both sides be held by representatives
appointed respectively to settle through negotiation, the questions of the
withdrawal of all foreign forces from Korea, the peaceful settlement of
the Korean question, ete.”®,

@ See Art. I, Paragraphs c) and d) of the Armistice Agreement.
@ See Art.IV of the Armistice Agreement.
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Consistent with the international customs of a general armistice
agreement, the Korean Armistice Agreement does not terminate the state
of war until it is superseded by an appropriate political agreement; thus,
legally, the Korean War is ongoing because of the recurrence of minor
armed hostilities and the persistent state of belligerence at the border®.
Hwang considers the agreement to be somewhat successful because it has
prevented both sides from reengaging in full-scale military conflict®;
however, the ongoing incidents indicate that this agreement is a “remnant
of history” rather than an effective legal basis for peace building in
Korea®.

Clearly, the Korean Armistice Agreement was never intended to be a
permanent or long-term solution to the Korean War.

2. Denuclearization: the core issue

No proposals for a final political settlement concerning the Korean
Peninsula emergeduntil1972, when the North-South Joint Communiqué
was released®.

This communiqué was the first document in which North Korea and
South Korea agreed on confidence-building measures (CBMs) and
“recognized” their mutual desire for reunification and a peaceful
conclusion to the Korean War. This communiqué was the first official
joint statement that agreed with the principles of an independent and
peaceful reconciliation® and was followed in 1991by another
comprehensive document — the North-South Joint Agreement on
Reconciliation, Nonaggression, and Cooperation and Exchange® —in
which both parties pledged to “exert joint efforts to achieve peaceful
unification”.

@ patrick Norton, op., cit.
@ Balbina Y. Hwang, “Reviving the Korean Armistice: Building Future Peace and Historical
Precedents”, Korea Economic Institute, Academic Paper Series, June 2011, Vol.6, Num. 6.
@ Ipid.
E“; See the North-South Joint Communiqué, 7/4/1972.
5 -

Ibid.
© See the Agreement on Reconciliation, Non-aggression, and Exchanges and Cooperation
between the South and the North (Basic Agreement), 12/13/1991.
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The 1991 agreement laid the foundation for future discussions regarding
peaceful reconciliation®.

In 1992, the North-South Joint Declaration of the Denuclearization of the
Peninsula was signed. This treaty aimed to create favorable conditions,
facilitate a peaceful environment, and move toward peaceful
unification®. In this joint declaration, North Korea and South Korea
“agreed not to test, manufacture, produce possess, store, deploy or use
nuclear weapons...” and “not to possess uranium enrichment
facilities...”®,

In 1993, bilateral “policy level” talks between the United States and
North Korea led to a joint Agreed Framework regarding the possibility of
normalization between the two states. There was also a new diplomatic
initiative that led to the Fourth Party Talks. These talks were intended to
reach a political settlement that would replace the Korean Armistice
Agreement. These talks did not achieve their objective, but they paved
the way for bilateral discussions in the fourth party context.

The Agreed Framework, which North Korea and the United States signed
in 1994, contained the first official mention of moving toward a “full
normalization” of relations®. In 2005, another Joint Declaration
indicated that the “two leaders stated a common understanding that the
process of resolving the North Korean nuclear issue will provide an
important basis to build a durable peace regime on the Korean
Peninsula”®.

A turning point in this endeavor was Kim Dae-Jung’s so-called
“Sunshine Policy” toward North Korea, which was established at an
inter-Korean leadership summit in 2002.A second inter-Korean
leadership summit in 2007 confirmed the multilateral nature of the
problem for North Korea and South Korea’s undeniable place at the
negotiation table.

[13

W The agreement detailed several CBMs.
EZ; See the Joint Declaration of the Denuclearization of the Korean Peninsula, 1/20/1992.
3 -
Ibid.
@ See the Agreed Framework between the United States and the DPRK, 10/21/1994.
® gSee the Joint Declaration on the R.O.K-US Alliance and Peace on the Korean Peninsula,
11/17/2005.
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After the 1992 Joint Declaration of the Denuclearization of the Korean
Peninsula forbade both countries “from possessing uranium-enrichment
and plutonium-separation facilities”™, the Six Party Talks and the 2005
Joint Statement called for the Joint Declaration to be “observed and
implemented”, and the Joint Statement detailed important principles to
guide future negotiations and particularly focused on the nuclear issue®®.
The Joint Statement included a commitment from North Korea “to
abandoning all nuclear weapons and existing nuclear programs and
returning, at an early date, to the Treaty on the Non-Proliferation of
Nuclear Weapons and to IAEA safeguards”(g). In accepting “North
Korea’s right to peaceful uses of nuclear energy”, the 2005 Joint
Statement compelled the participants to achieve ‘“the verifiable
denuclearization of the Korean Peninsula in a peaceful manner”, and both
parties agreed “to take coordinated steps to implement” the obligations in
a phased manner that are consistent with the principles of “commitment
for commitment, action for action”™. The Joint Statement also included
an agreement that the “directly related parties will negotiate a permanent
peace regime on the Korean Peninsula at an appropriate separate
forum”®.

The Six Party Talks in 2007° led to an agreement on an “action plan” for
the initial steps that were identified in the 2005 Statement on North
Korea’s denuclearization.

This agreement prescribes two phases to halt North Korea’s nuclear
facilities: a first operation in Yongbyon and a second operation in
Pyongyang. The first operation was to be completed in 60 days; in
exchange, North Korea would receive an initial shipment of 50,000 tons
of heavy fuel oil. Upon completion of the second phase in Pyongyang,
North Korea would receive an additional 950,000 tons of heavy fuel oil
or its equivalent.

@ gee the text of the 1992 Joint Declaration of the Denuclearization of the Korean Peninsula.

)
EZ; See the Joint Statement of the Fourth Round of the Six Party Talks, 9/19/2005.
¥ Ibid.
@ Ipid.
%) See the text of the 2005 Joint Statement of the Fourth Round of the Six Party Talks.
%) See the Initial Actions for the Implementation of the Joint Statement, 2/13/2007.
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The process dictates that North Korea undergoes a “complete declaration
of all its nuclear programs”(l).

In the 2005 Joint Statement, the United States affirmed that it had no
intention to attack or invade North Korea®.In the 2007 Agreement, the
United States agreed to “begin the process of removing Pyongyang from
its list of state sponsors of terrorism, to stop the application of the
Trading with the Enemy Act to North Korea, and to provide energy aid to
North Korea.

Finally, the action plan established five working groups to “discuss and
formulate specific plans” in the context of economic and energy
cooperation, denuclearization, and the implementation of a “Northeast
Asia Peace and Security Mechanism”® with a focus on North Korea’s
relations with the United States and Japan.

The final agreement was the outcome of bilateral discussions between the
United States and the DPRK in 2012®. North Korea agreed to suspend
operations in Yongbyon, allow IAEA inspections, and “implement
moratoriums on nuclear and long-range missile tests”; in return, the
United States would provide 240,000 metric tons of food aid under strict
monitoring®.

I1- Toward a creative definition of a peace treaty

Because the road to peace appears to be unending, are there alternatives
to a peace treaty? Some authors propose a creative definition of a peace
treaty.

1. Form compared with Substance

Art.2 of the Vienna Convention on the Law of Treaties defines a treaty as
“an international agreement concluded between states in written form and
governed by international law, whether embodied in a single instrument

@ See the text of the 2005 Joint Statement of the Fourth Party Talks, op., cit.
EZ; See the text of the Initial Actions for the Implementation of the Joint Statement, op., cit.
3 .

Ibid.
@ See the Agreement-Outcome of Bilateral discussion between the U.S. and DPRK, 29
February 2012.
® Ibid.
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or in two or more related instruments and whatever its particular
designation”(l).

A treaty is a formally concluded and ratified agreement between
international entities, states or organizations®®. A treaty is the ultimate
international law instrument that binds two parties and in principle, ends
the state of war between the parties. A treaty is very different from an
armistice agreement. In an armistice agreement, the parties agree on
measures to temporarily or permanently stop hostilities and fighting.

A treaty can be general and include all the issues that relate to the peace
building process. Alternatively, the parties can agree to sign separate
treaties on different issues.

The signing of a peace treaty is often preceded by an act of mutual
recognition of statehood®, while in other cases; the signing of a treaty
serves as a proxy that implies the mutual recognition of statehood®.
Fitzmaurice mentions that “the term treaty is used generically” and a
treaty may be described in many ways®.

The Vienna Convention on the Law of Treaties does not require a treaty
to be in any particular form or contain any particular element, but rather,
the status of a treaty is determined by its ob;'ective, its terms, and “the
particular circumstances in which it is made”®.

The International Law Commission noted that “In addition to a ‘treaty’,
‘convention’, and ‘protocol’, given both to formal and less formal types
of agreements...”,one often finds that other titles are used to describe a

W See Art.2 (2).

@ Under the Vienna Conventions on the Law of Treaties, a treaty is a binding instrument,
which means that the contracting parties intend to create legal rights and duties. Treaties are
concluded by states or international organizations with treaty-making power, aregoverned by
international law, and are recorded in writing.

© This was the case for the Madrid peace process.

@ patrick Daillier, Mathias Forteau, Alain Pellet, Nguyen Quoc Dinh, Droit International
Public, Dalloz, LGDJ, Paris, 2009, pp.630-631. See also Emmanuel Decaux, Droit
International Public, Dalloz, 2006, p.117.

®) Malgosia Fitzmaurice, “The Practical Working of the Law of Treaties”, Malcolm D. Evans
(ed.), International Law, Oxford University Press, 203, p.174.

© Ibid., p.174.
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treaty(e.g., “declaration”, “charter”, “covenant”, “pact”, “act”, “statute”,
agreement”, “concordat”, “agreement”, and “modus Vivendi”(l)).
Although a treaty is defined as a written contract or agreement®,
“protocol” 1s a term that is associated with diplomacy, can refer “to the
original draft of a diplomatic document or a treaty”® or can refer “to a
record of agreement between States, which is less formal than a treaty or
a convention™®.

Broadly, a protocol embraces the “formal aspects of the negotiating
process”®. The United States Office of International Affairs defines a
protocol as “an agreement that diplomatic negotiations formulate and sign
as the basis for a final convention or treaty”(6 :

The general use of the term “treaty “is confined to more “formal
agreements concerning fundamental relations”, whereas other terms that
denote an agreement in instruments and references include “protocol”,
“agreement”, “arrangement”, ‘“act”, “general act”, “declaration”,
“compromise”, “charter””, and “memorandum of understanding”;
however, a treaty is “the most formal and highest instrument of
agreement of this list”®.

An important point of “legal dispute is whether the treaty constitutes the
agreement or whether it is merely the instrument that records it”, and the
latter appears to be the more sensible and more widely held view®.

@ Malgosia Fitzmaurice, “The Practical Working of the Law of Treaties”, Malcolm D. Evans
(ed.), op.,cit.
@ Graham Evans and Jeffrey Newham, The Dictionary of World Politics, Harvester,
Wheatsheaf, New York, 1995, pp.323-324.
Ei; Graham Evans and Jeffrey Newham, op., cit., p.267.

Ibid.
®) Protocols still have an important role to play in the process of communication between
States, or States and organizations. Ibid., p.268.
®) “International Protocols, Treaties, and Conventions”, see U.S. Fish and Wildlife Service and
also USA.gov.
https://www.fws.gov/policy/530fw2.html.
()Graham Evans and Jeffrey Newham, op., cit.,p.323.
EZ; See David Ruzié, Gérard Teboul, Droit International Public, Dalloz, 2015, p.23.

Ibid.
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The Vienna Convention on the Law of Treaties confirms that the effect of
an agreement, not the nomenclature that is attributed to it, is relevant®.
Art.26 prescribes the fundamental principle of the law of treaties —pacta
sund servanda —and dictates that treaties bind the parties to perform the
agreed actions in good faith®. The International Court of Justice
recognizes that terminology does not determine the character of an
agreement or an international engagement®.

Bodarsky states that “The minor role played by non-treaty instruments
reflects their marginal status”®.

However, Norton considers that “Form should not dictate policy, and that
there is no compelling reason why “the Korean Armistice could not be
superseded by an agreement or agreements not expressly entitled
“Treaty”( ),

Paragraph 62 of the Korean Armistice Agreement only describes “an
appropriate agreement for peaceful settlement at a political level between
both sides”, but some authors propose a treaty that is paired with an
appropriately supportive resolution from the Security Council through
facilitated negotiations with the support and assistance of a third party
(i.e., a “third party neutral”®), such as conciliation and mediation”. The

recent approach in the literature refers to a “peace mechanism”, “peace
system”, or “peace regime”.

W See Art. 2 (1) (a) of the Vienna Convention on the Law of Treaties 1969.

@ See the YBILC (1966) Vol.11, 172, p.211. See also Martin Dixan& Robert McCorquodale,
Cases and Materials on International Law, Oxford University Press, 2003, pp.66-67.

® See Patrick Daillier, Mathias Forteau, Alain Pellet, op., cit., p.136.

“ Daniel Bodarsky,” Potential Subject-Matters and Areas of Non-Treaty (Non-Conventional)
Law making”, Volker Roben, RudigerWolfrum, Developments of International Law in Treaty
Making (ed), Springer Science & Business Media, 2005, p.495.

©® patrick Norton, op., cit.

© UNCTAO Series on Investment Policies for Development, United Nations Publication,
Switzerland, Geneva, 2010.

) Dancan B. Hollis (ed), The Oxford Guide to Treaties, Oxford University Press, Oxford,
2012, p.120. See also A. LeRoy Bennett, James K. Oliver, International Organizations,
Prentice Hall, 2002, p.109.
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2. Technical difficulties with a peace treaty
Many procedural issues are involved in signing a peace treaty.

Some authors argue that “South Korea is technically not entitled” to
sign a peace treaty if the treaty is to be signed “with the Armistice
Agreement as its touchstone”™ because South Korea “did not sign
the cease-fire agreement and thus did not cast itself as a
belligerent”(z).

Although North Korea withdrew from the Korean Armistice Agreement,
South Korea never signed it.

1-

There are also difficulties that relate to the constitutions of both
countries.

According to the South Korean constitution, the Republic of Korea
has sovereignty over the entire Korean Peninsula and adjacent
islands®.The North Korean constitution also claims that North Korea
has sovereignty. Therefore, for both Korean governments, the other
country is an illegal entity, and the sovereignty of each country is
believed to be on the entire peninsula.

Presently, North Korean publications put all South Korean
governmental titles and agencies in ironic question marks, which
“serve to reinforce the illegitimacy of the South Korean State in
North Korea.

The Russian scholar Kim Yen Un raises many questions regarding a
peace treaty for the Korean Peninsula. “Does the United Nations have

W Kostantin Asmolov, “The Korean War and the peace treaty issue”, in New Eastern Outlook,
10.06.2013.

@ The same authors also argue that a peace treaty should set forth the postwar situation, and for
this to occur, the parties that were involved in the war must be precisely identified. Neither the

United States nor China entered the Korean War under their own flags. Ibid.

© Mark B.M. Suhi, “North and South Korea: Peaceful “Co-Existence Possible?”, 61, Pugwash

Conference, Nagasaki, Japan 2015.

@ Ibid.
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the right to sign a peace treaty with a member of the UN? If so, who
can sign a peace treaty on behalf of the UN? Will the UN now give
the United States the authority to sign such a document, and on what
basis will it do so? Would a country that did not sign the Armistice
Agreement have the right to sign a peace treaty? And, in general,
what will come from the signing of a peace treaty 57 years after the
war’s end?”®.

Lankov concludes that leaving the cease-fire agreement intact for 70
years is an “aberration”® according to a well-established legal tradition
that links the end of war with the signing of a proper peace treaty.

Some authors are cynical about the idea of a peace treaty. Hemmings
suggests that at this stage, a peace treaty would imply that the United
States accepts or recognizes North Korea’s status as a nuclear power.
This acceptance or recognition would undermine the Treaty on the
Non-Proliferation of Nuclear Weapons (NPT) and the United States’
role as a nuclear umbrella. Such recognition could also damage the
assurances between South Korea and Japan and could lead to other
parties in Tokyo and Seoul to seek nuclear weapons for themselves.

Unless a peace treaty explicitly included denuclearization, it would only
act to legitimize North Korea’s nuclear status®®.

What about a peace treaty that includes both denuclearization and the
withdrawal of American troops from the Korean Peninsula?

e Can a peace treaty end the Korean War? Ha-Young Choi answered

that “It 1s complicated”(4) .

WK ostantin Asmolov, op. cit.

@ Andrei Lankov, The problem with a Korean peace Treaty, in North Korea News, 9"
October 2013.

® John Hemmings, “Arguing against a peace treaty on the Korean peninsula”, East Asia
Forum, 10 August 2013.

@ Ha-Young Choi, “Can a peace Treaty end the Korean War? It’s complicated”, in North
Korea News, 24" May, 2016.

341



According to Choi, the demand for a peace treaty originates from China’s
strategic preference for stability near its borders, especially after the
fourth nuclear test by North Korea and the THAAD deployment.
Meanwhile, South Korea is prioritizing the denuclearization of North
Korea and is officially rejecting the possibility of a peace treaty.

Choi also suggests that dialogue between the United States and North
Korea may provoke criticism from the Democratic Party of the United
States. Moreover, Choi expects the North Korean regime to collapse™.

In this regard, Lankov indicates that until the late 1980s, both Koreas had
followed their own version of the Hallstein doctrine. The Hallstein
doctrine, which was named after a German diplomat of the 1950s,
dictates that “no foreign government would be allowed to maintain
relations with the two Korean states simultaneously”. This doctrine was
discarded by both Koreas when they joined the United Nations (UN),
which removed the sovereignty problem®,

Both Koreas were simultaneously admitted to the UN on September 17,

1991.UN Security Council Resolution 702 recommended both states to

the UN General Assembly for membership®.

Both countries were admitted by the General Assembly under Resolution

46/1, which identified the two Koreas as individual countries.

e After simultaneously joining the UN in 1991, Pyongyang and Seoul
signed the Agreement on Reconciliation, Non-Aggression and
Exchanges and Cooperation. Are these acts considered a mutual
acknowledgment of one another’s sovereignty and independence?

@ bid.

@ Andrei Lankov, op.cit.

® See Ha-Young Choi, “South Korea Challenges North Korea’s UN membership”, North
Korea NEWS ORG., 19 February, 2016. www.nknews.org. In 1948, South Korea was
officially recognized by the UN General Assembly Resolution 293. According to this
resolution, “The ROK [the government of South Korea] was recognized as the sole ‘lawful’
government with ‘effective control and jurisdiction’ over the peninsula”.

“ On several occasions, the permanent representative of the ROK to the UN questioned the
DPRK’s qualifications as a member of the UN as a reaction t0 Pyongyang’s provocations and
its continuing development of nuclear weapons and cited the DPRK’s continuous violations of
UN Security Council Resolutions. Ibid.
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These acts were followed by two inter-Korean Summits in 2000 and
2007. The same questions could be raised. Could these two summits be
considered tacit acts of mutual recognition? If so, how could this mutual
recognition affect the progression toward a peace treaty?

Some authors argue that North Korea and South Korea are still far from

mutual recognition.

e The signing of a peace treaty would imply a normalization of the
relations between North Korea and the United States; this
normalization would induce diplomatic recognition and diplomatic
relations. Approximately 20 countries, including the United States and
Japan, do not have diplomatic relations with North Korea; however,
North Korea has successfully established diplomatic relations with
more than 165 member states of the UN. The United States did not
apply the “cross-recognition” doctrine to North Korea, and because
Russia and China opened diplomatic relations with South Korea,
neither country respected the clauses of the 1991 Agreement in this
regard. Will this “hostility” be an obstacle to achieving peace treaty?

e It is not clear how the peace treaty should be articulated, given the
results of the Korean War®.

These difficulties lead us to conclude that the signing of a peace treaty is
complicated and has several criteria. Therefore, a peace regime seems to
be a better approach to achieve peace.

I11- A peace regime for the Korean Peninsula?

1. International and domestic players and regional calculations
a. The domestic players

The Korean problem is multilayered, but the inter-Korean dimension is

the most important layer. Therefore, the peace building process should

start with inter-Korean dialogue.

@ Konstantin Asmolov, op. cit.
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Regarding unification, North Korea has denounced the United States,
which it claims has “threatened the North with military assault”, and
considers South Korea “a colony” of American “imperialism” W

North Korea’s brilliant political strategy of action-reaction has effectively
insured the survival of the regime. The offense-defense strategy seemed
functional for North Korea in a hostile environment, where North Korea
uses its nuclear arsenal as deterrence against any potential aggression
(i.e., the nuclear deterrence strategy), a strategy that is “served by second-
strike nuclear forces “that become the “functional equivalent of defense
by increasing the cost of war®, contributing to the dominance of defense
and making peace more likely.

Anup Shah suggests that “controversial and aggression policies of more
powerful states may be perceived by smaller ones as threatening, and
may urge them to consider various military options themselves, risking
an arms race and regional insecurity”(s).

North Korea withdrew from the NPT in January 2003, and according to
Daniel Pluh, this policy was consistent with George W. Bush’s new
approach to global security in which he had “either withdrawn from or
expressed his opposition to “implementing a number of key global arms
control agreements”.

Kim Jong-un’s top priority is the survival of the regime; this priority
dictates that North Korea cooperates with major powers. A general
analysis suggests that North Korea has no “long-term” ally in the region;
China is “more interested in markets than in Marxism”(4), and Russia is
pursuing close relations with South Korea. However, it is important to
remember China’s regional ambition and Russia’s continuous efforts to
counterbalance American policies.

W Young Ho Park, “South and North Korea’s Views on the Unification of the Korean Peninsula
and Inter-Korean Relation”, a paper presented to the 2" KRIS (Korea Institute for National
Unification) — Brookings Joint Conference on “Security and Diplomatic Cooperation between
ROK and US for the Unification of the Korean Peninsula”, on January 21, 2014.

@ In May 2009, North Korea had its second nuclear weapons test and called for “shaping a new
diplomatic framework” through bilateral talks with the UN.

© http://www.globalissues.org/article/698/north-korea-and-nuclear-weapons.

“ Young Ho Park, op.cit.
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North Korea’s move toward bilateral talks with the United States is
considered an effective restraint on South Korea’s unilateral military
action.

A large number of authors conclude that the overarching feature of North
Korea’s diplomatic strategy is to move the process from its multilateral
context to a bilateral context to isolate South Korea.

Meanwhile, North Korea seems to reflect the development on the
continent and indirectly indicates the difficulties that a process of
dialogue may encounter®,

For South Korea, stability is a precondition to the long-term objective of
peaceful reunification, namely, “peace first, unification after”®.

South Korea reflects the new concept of “smart power “that was defined
in the United States as a subtle balance between “hard power” and “soft
power”, which resides in the development model and economic power(s).
The South Korean government and people are concerned about the
economic consequences of reunification®. Additionally, there are
concerns about possible migration into South Korea.

South Korea’s official policy toward unification is to engage in
reconciliation and cooperation®. During Park Geun-Hye’s presidency,
South Korea attempted to dissociate the nuclear issue from other aspects
of inter-Korean relations while still considering the country’s need for
protection and security under the United States’ “nuclear umbrella”®,
b. International players

The UN’s attitude toward the Korean War is reminiscent of the League of
Nation’s attitude toward the Greek-Bulgarian border dispute, especially
regarding the League of Nation’s prompt reaction. When North Korea

) Barthélémy Courmont, op.cit., pp.274-275.

)
@ Young Ho Park, op., cit.,
©) Barthélémy Courmont, op.cit., pp.274-275. See also Joseph S.Nye, op.,cit., pp.27-233.
“ South Korea currently ranks twelfth economically in the world; see George Friedman, The
!\Is)ext 100 years, Anchor Books, New York, 2009, p.143.

Ibid.

© Mark P. Barry, “Peace Treaty: The only Solution to the Korean Problem”, in World Policy,
8 April 2013.

345



invaded South Korea on June 25, 1950, the Security Council deemed the
invasion to be a “breach of the peace”, called for the “immediate
cessation of hostilities”, called for North Korea to withdraw, and called
on all UN members to “render every assistance to the United Nations in
the execution of this resolution and to refrain from giving assistance to
the North Korean Authorities™® while UN’s general approach to the
Korean War was also reminiscent of the League of Nation’s approach to
Italy’s conquest of Ethiopian 1934 that ended in disillusionment with the
League®.

Because of their influence and their legitimate interests in a peaceful
region, other regional actors have been involved in developing a
coordinated peace building strategy for the Korean Peninsula. Japan has
had important roles in this process, in particular in the context of US-
Japan alliance.

Russia is the behind-the-scenes player with both direct and indirect
involvement. The current paper focuses on the two direct international
players, namely, the United States and China.

The United States

The United States is attempting to move the center of its military strength
to northeast Asia through its “Return to Asia” policy and is strengthening
its alliance with South Korea and Japan to reassess its balance of power
in Asia and to contain the peaceful emergence of China in the region®.
To secure military supremacy in the region and “to cause estrangement in
the relations” among China, Russia and South Korea, “the US has
secured an agreement from the South Korea government to deploy its
Terminal High Altitude Area Defense missiles”. Moreover, the United
States has included South Korea in its missile defense system.

W A, LeRoy Bennett, James K. Oliver, op.cit., p.38.

@ 1bid., pp.39-41.

® Shan Shilei, “Denuclearization of Korean peninsula best solution for all parties”, in, The
Korea Post, 26-04-2016.
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Throughout the 1990s, the American policy on North Korean nuclear
programs relied on a negotiated framework and a series of uncompleted
agreements®,

In January 2003, North Korea’s withdrawal from the NPT was justified
because the United States failed to fulfill its obligations to North Korea,
such as the construction of two light water nuclear power reactors and
shipments of oil.

As President George W. Bush prepared the United States to invade Iraq,
his rhetoric increased, and he declared North Korea, Iran, and Irag to be
an axis of evil.

Badie argues that the United States, in seeking unipolarism, a prominent
role in the international scene, and hegemony after the fall of the Soviet
Union, had to confront new antagonists, such as North Korea, Iran, Iraq,
and Libya®.

In addition, the Bush administration withdrew from international arms
control agreements and repudiated the process that was designed by
former President Clinton.

After a long period of anti-North Korean policies, the Obama
administration adopted a policy of “strategic patience” and refused to
have any dialogue regarding nuclear issues with North Korea.

This policy was criticized by United States experts who considered it to
be a (\é\)/ay for America to pursue its own ambitions by using the nuclear
issue*”.

Consistent with American preferences, the Obama administration has
been reluctant to pursue unilateral military interventions and has instead
chosen multilateral approaches to international conflicts®.

) Noam Chomsky, Making the Future, Open Media Series, San Francisco, 2012, pp.18-19.
Referring to the 2005 agreement, Chomsky affirms that “Had that agreement been
implemented, there would not have been a North Korean bomb test or the heightened conflict,
always verging on the edge of nuclear war”. 1bid, p.19.

@ Bertrand Badie, L’impuissance de la Puissance, CNRS Editions, Paris, 2013, p.105.

®shan Shilei, op., cit.,

@ Scott A. Snyder, “U.S. Policy Toward North Korea”, in Council on Foreign Relations,
January 2013.
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Snyder states that America’s policy of “strategic patience” assumed that
“North Korea’s provocations would lead to damaging self-isolation” in
the region.

More broadly, the Obama administration adopted a “rebalancing” policy
toward Asia (i.e., “the pivot to Asia”) that emphasized America’s
political, economic and military engagement in Asia and attempted to
counterbalance China’s rise and limit China’s dominance in the region(l).
The United States plays a critical role in the outcome of the Korean
conflict. American military forces are stationed in the area and make the
United States part of the conflict. America’s presence also prevents the
emergence of regional rivalries and helps pave the way to a peaceful
settlement.

Could a bilateral strategy between North Korea and the United States be
managed in the future? Would this strategy be detrimental to South
Korea?

China

China’s charm offensive diplomacy toward Korea attempted to forge,
together with the leadership transition in Seoul, an environment of
rapprochement. Behind this strategy was the Chinese intention to
improve its influence over South Korea. This strategy was “implemented
in line with China’s “Periphery Diplomacy Initiative “that was launched
in 2013 in Beijing in the context of a high-level “Conference on
Diplomatic Work with neighboring countries”®.

For South Korea, the United States and China are valuable partners
regarding security and the economy.

Mitter suggests that on the spectrum of 20" century wars, China’s
involvement in the Korean War was part of the Cold War binarism in
politics and part of a drive toward technological modernity®.

W scott A. Snyder, op.cit.

@ Hun Suklee, “China’s Charm offensive to Korea: A New Approach to Extend the Strategic
Buffer”, in The Asian Forum, 13 June, 2014.

®) Rana Mitter, “The Korean Armistice, 1953: Meaning and Consequences for China under
Mao Zedong”, Discussion Paper, The Suntory Center, Suntory and Toyota International
Centers for Economic and Related Disciplines, June 2004.
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Suklee argues that China’s major objective is to extend its buffer zone to
the Korean Peninsula and to consolidate its political and diplomatic
positions in relation to the United States and Japan®.

The Chinese government would prefer a divided Korea because a unified
Korea would be a strong state that could incorporate areas of China that
boast large Korean populations.

Huner states that “China has clearly ranked stability through statusquo
above reunification in its policy calculation”. China fears the political and
economic consequences that may result from an alliance between a
unified Korea and the United States.

Huner also argues that China’s continuing economic assistance to North
Korea(z)signiﬁes its “determination to save the North Korean buffer
state”™ .

China has continuously championed the Six Party Talks as the only way
to ensure peace, and believes that the talks will result in a win-win
outcome if all interested parties cooperate. China is also open to three- or
four-party dialogue as a step toward larger talks.

2. The peace regime: a process or an end?

In international law, a regime involves the various forms of law that
result in multiple agreements, the sources of law that govern a specific
topic, and the norms and procedures that govern a specific conflict in a
specific region®.

Regimes facilitate cooperation between countries that share common
interests by creating expectations that converge around these interests.
Walker suggests that a peace regime is an evolutionary strategy that
facilitates, creates, and maintains both domestic and international

@ The author mentions changes in the regional strategic environment, China’s rise in foreign
relations and the United States’ recession in power projection.

@ Julie M. Huner, “Using Multilateral to establish a Peace Regime on the Korean Peninsula”,
op., Cit.,

(3§) Dinah Shelton, “International Law and “Relative Normativity”, Malcom D. Evans (ed),
International Law,op.,cit., pp.160-165.
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conditions that are conducive to reunification and are usually more
acceptable to states than inexplicit recommendation of reunification®.
Keohane and Nye define regimes as “a series of governments
arrangements” and suggest that regimes are developed because states
believe that such arrangements can lead to a mutually beneficial
agreement that would otherwise be difficult to attain.

Krasner states that a regime includes “the set of norms, rules, patterns and
principles of behavior guiding the pursuit of interests, around which
actors converge” @

Peace regimes help create regional or global conditions that lead to long-
lasting peace and stability.

Even if the ultimate goal of Korean reunification is not achieved, a peace
regime will enhance the possibility of achieving it.

Regarding Korea, Huner states that “a peace regime is a whole range of
state-to-state and people to people relationships, all designed to promote
security and cooperation on the Korean Peninsula”®.

A peace regime for the Korean Peninsula will engage the active
participation of each involved country and will give each country an
equal say in every step of the peace building process.

The term “peace regime “originated from the Six Party Talks, where the
participating nations expressed their commitment to building long-lasting
peace for the Korean Peninsula by pledging to initiate separate
negotiations for a “permanent peace regime on the Korean Peninsula”®.
There are two principal questions regarding the nature of the peace
regime for the Korean Peninsula.

First, would the peace regime be a process, a mechanism to create peace,
or an ultimate end that will codify a particular outcome?

Second, what outcomes are expected from a peace regime? An updated
version of the Armistice, including a political agreement “to end the war

@ Julie M. Huner, op.,cit.

)
@ Jean-Jacques Roche, Théories des Relations Internationales, LGDJ, 2016, P.47.
© Julie M. Huner, op., cit.

@ Claude Helper, Corée: Réunification Mission Impossible, I’'Harmattan, Paris, 2008, pp.316-
317.
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and endorse a framework for reconciliation along the lines of the basic
agreement”(l)?

The current paper adopts the first thesis concerning the nature of a peace
regime, and it refers to a process, not just an outcome. A peace regime is
larger than a peace agreement and should involve CBMs and
reconciliation among the parties.

How does the Korean Armistice Agreement fit in a peace regime? Should
the peace regime build on the Korean Armistice Agreement and focus on
other issues that the armistice failed to address, “such as the process of
unification or confederation, or should the armistice be replaced?

“For the sake of security and peace, it is important to strike the right
balance between building confidence and maintaining deterrence”.

“An overarching question of whether the Korean Peninsula Peace Regime
ends up facilitating Korean reconciliation and unification, or in fact
serves to solidify the division of Korea by allowing North Korea to
strengthen its economy through more normalized external relations. ..
How can a result be achieved that is acceptable to both parties, if both
countries’ priorities diverge in different directions? Which should come
first, denuclearization or a peace treaty? How can the correct balance be
maintained between the claims of both parties.

Some authors and local Korean experts argue that establishing a peace
regime for the Korean Peninsula is a three-stage process: the first stage is
the signing of an inter-Korean peace agreement; the second stage is the
signing of a multilateral treaty by North Korea, South Korea, China, and
the United States; and the third stage is the establishment of a “peace
management organization” that includes all the regional players(z).

Korean experts propose a roadmap to peace that is based on the fact that

previous peace building attempts have stalled and emphasizes the

@ James L. Schoff, Yaron Eisenberg, “Peace Regime Building on the Korean Peninsula” What
Next”, A Project Interim Report by the Institute for Foreign Policy Analysis, Cambridge, in
Association with the Fletcher School, Tufts University, May 2009.

@ Julie M. Huner, op., cit.
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necessity for all the parties to embark on a new, long-term, well-
grounded, and comprehensive process™.

1. The signing of an inter-Korean bilateral peace agreement
- North Korea and South Korea negotiates and signs an agreement with
the assistance of other members of the multilateral team.
- Renounce the Korean Armistice Agreement, and declare an end to the
Korean War.
- Layout the agenda for a peace regime.
- The items in the peace regime should include the following:
- A statement that declares the principle of peace;
- A pronouncement against war by North Korea and South Korea;
- A proclamation that reunification is the ultimate goal of the peace
regime.

2. The signing of a multilateral peace treaty

- Confirm the spirit of agreement in the inter-Korean peace agreement.

- End the state of armistice through legal means, and declare an end to
the Korean War.

- Establish a non-aggression boundary, and replace the current military
demarcation line with a non-aggression line.

- Act to build trust through the mutual exchange of military information
and personnel.

- Transform the DMZ into a peace zone or an Eco-Peace Zone?.

- Declare a principle of comprehensive cooperation in migration and
trade.

3. Peace managing organization
The peace managing organization shall operate through a peace building
North-South Joint Committee that resolves conflicts, maintains peace,
and manages the Eco-Peace Zone.

@ “Toward a Roadmap for Peace and Stability on the Korean Peninsula, Steps and
Perspectives”, ASIA PAPER, Institute for Security & Development Policy, Sweden, May 2014.
@ “Toward Sustainable Peace in the Korean Peninsula: A Korea Peace Treaty”, NCCK.
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The committee shall promote peace engagements from all parties.

This long-term process implies an ongoing dialogue to support the
implementation of the peace regime, and proponents of the three-stage
process suggest starting with basic CBMs, which are based on the
principle of reciprocity that guarantees mutual commitment. Additionally,
the parties should fully commit to a sequence of measures to launch the
peace regime, and leave the contested issues (e.g., denuclearization or a
peace treaty) to be the “endpoints for negotiations” @

Some authors identify five tracks® that may be conducive to a viable

peace regime. These five tracks include two bilateral tracks.

e One bilateral track is between both North Korea and South Korea.
This track would identify the main conflicts between the two nations.
The second bilateral track is between the United States and North
Korea. This track would create a smooth transition from the current
antagonistic situation toward diplomatic negotiations. This smooth
transition would have implications for the United States-South Korea
alliance and implications for future compromises between South
Korea and North Korea.

The third track involves fourth party talks. These talks would encourage
the most involved states to engage in a responsible peace building
process.

The fourth track broadens the process to include Russia and Japan and
also involves multilateral institutions to guarantee that the interests of all
the regional players are represented (through the Six Party Talks).

The final track is the main six-party track with a specific focus on
verifiable denuclearization®.

W “Toward a Roadmap for Peace and Stability on the Korean Peninsula, Steps and
Perspectives”, op.,cit.

@ James L. Schoff, Yaron Eisenberg, op.,cit.

® James L. Schoff, Yaron Eisenberg, op. cit.
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A peace regime is made of different components; it is not a single
document. To be successful, all sides must have an equal amount of
commitment to the process.

Along with the main processes of a peace regime, some productive work
can be performed through bilateral and trilateral contexts, including non-
governmental interaction, official and unofficial dialogues on armistices,
unilateral engagement, and CBMs that relate to the modernization and
maintenance of armistices®®.

Some authors argue that peace regimes can be institutionalized through a
mechanism that can ensure their implementation®®.

A peace regime for the Korean Peninsula is much more than a mere peace
mechanism; it involves peace governance in a complex region.

Would the institutionalization of the peace regime process guarantee its
successful achievement?

Conclusion

The conditions and terms of the Korean Armistice Agreement were
intended to be “purely military in character”,

The establishment of a peace regime for the Korean Peninsula requires a
consensus on political, economic, and social factors that will lead to the
peaceful coexistence of both sides.

North Korea and South Korea should agree on either a peace treaty or a
non-aggression treaty that is similar to the treaty that was signed in 1975
in Helsinki between East and West Germany. This treaty was signed with
the support of 33 neighboring countries, including two competing
nations, namely, the United States and the Soviet Union.

The reunification of Germany, which was caused by the collapse of the
communist regimes in Eastern Europe, evoked thoughts of reunifying
North Korea and South Korea.

@ Edward A. Olsen, Korea the Divided Nation, Greenwood Publishing London, 2005, pp.40-
58.

@ Seung-Ho Joo, Tae-Hwan Kwak, The United States and the Korean Peninsula in the 21%
Century, Ashgate Publishing, pp.21.

®) See the preamble and full text of the agreement, Annex I.
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Experts have noted that the major powers “do not necessarily have an
interest in a reunified Korea” and that a “negotiated reunification seems
unattainable in the foreseeable future”; instead, experts suggest that both
sides seek some middle ground between the statusquo and
reunification®®.

North Korea and South Korea both agree that reunification “a
I’allemande”® is not a short-term solution. However, this type of
reunification could be long-term, well-established, and well-grounded
solution or an ultimate goal that could be reached through a smooth
transition that is promoted by the establishment of a permanent peace on
the peninsula.

Finally, Asian countries that are in a region where hard and soft power
converge harmoniously should value Art.9 of Japan’s Peace Constitution,
which reflects Japan’s aspiration to an international peace that is based on
justice and order and renounces war and the threat or use of force to settle
disputes®®. Japan considers this principle to be much more than a national
law; it is a channel for peace between the Japanese government and other
Asian countries.

This perspective suggests that a peace regime will have an impact on the
global community.

@ Claude Helper, op., cit., pp.359-361.

@ Charles Zorgbibe, “L’Avenir de la Sécurité Internationale, Presses de Sciences Po, Paris,
2003, p.109.

®) See Art. 9 of the Japanese Constitution. “Aspiring sincerely to an international peace based
on justice and order, the Japanese people forever renounce war as a sovereign right of the nation
and the threat or use of force as means of settling international disputes”.
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Effects of Ideology on Regional Organisations cooperation

Of member states;
A comparative study: the Arab League and the European Union

Hussein garbieh

Political upheaval which the Arab world has been experiencing since
2010 known as the Arab spring prompted me find out about the reasons
behind this upheaval. The term spring could easily be challenged as it is
far fetched and the word chaos is more suited. Although the Arab world
have established a regional organization known the Arab League
encompasses all the Arab countries, other limited organisations existed a
long side the League such as the Gulf Cooperation Council and the Arab
Maghrib Union. However, despite the variety of these organization Arab
cooperation have been questioned as to how effective their work has been
to achieve their goals. This despite the fact that the Arab countries enjoy
a number of qualities which help the to have good and fruitful
cooperation between member states. One would think that Language,
history, religion, geographical proximity and culture are enough factors
for a successful regional organization. Yet the Arab experience has
proven to be far from being harmonious. Since its inceptions until late
seventies and despite being members of the Arab league, the Arab
countries were divided between two camps that is the West led -by the
USA and the East led by the Soviet Union. This division was best
represented by the conflict between Egypt under Naser and Saudi Arabia.
The Arab scene today could easily be described as chaos and far from
having any kind of cooperation . In addition, the distrust, enmity and
conflict between them are prevailing without any prospect of
improvement.

As far as the Arab Maghrib Union is concerned, it could easily be
described as dysfunctional since its establishment i.e. was born dead.
Even the Gulf Cooperation Council and despite the fact that it has been in
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existence since 1981, has only been effective in the security issue than
any other aspect of cooperation.

While looking at the European experience one would realize the
effectiveness of such union despite the fact that Europe unlike the Arab
experience did not enjoy a common language, had ongoing sectarian
wars prior to the establishment of the Nation — State which even after
nationalistic wars were the major scene of Europe. Yet despite the long
history of conflict between the European nations, they managed to come
to term and succeeded in establishing a cooperation between some state
in mid twentieth Century however, it continued and to grew to reach a
stage of a large degree of unification.

The main question is why did the Arabs fail to produce an effective
regional organization unlike the European experience? To answer such
question | shall look at ideology as the main gathering factor and a
promoter for more cooperation between member states. This would make
the ideology to become crucial to any regional organization to achieve its
goals as it draws a road map for their activities and aspiration and would
be based on a logical thinking to achieve whatever goals have been set. It
would prompt state members to keep evolving within the organization
and move from a restricted interference into internal affairs to a stage of
having a greater role in influencing and forcing certain legislatives on
member states.

The idea of forming regional organization was not a new phenomenon,
rather it had its roots in history regardless of its success or failure. It is
not our aim to refer to the historical aspects of regional organization but
rather to high light the importance of the issue of cooperation. The idea
goes as far back as Plato in ancient Greece and to Confucius in ancient
China. However, more recent and effective attempts developed in the
nineteenth century such as the Concert of Europe following the
Napoleon’s wars in order to stop or improve security in Europe. This was
the corner stone for other attempts at a larger level that is internationally
following World War I. This was followed with a more coherent attempts
to create some sort of understanding between states at local and
international level.
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In this paper some light will be shed on the basic elements needed to
establish a regional organization in order to assess as why some
organization succeed and some fail. The two cases at hand are the Arab
League and the European Union.

1. Principles of Regional Organisations

The geographical dimension is quite essential to foster a group of nations
as this geographical proximity has a direct influence on relations which
might evolve between the neighbouring countries. However, it is by no
means sufficient to have a good relationship. Some additional factors
might contribute to the enhancement of relations such as language,
religion, culture and common history. Yet it has been proven from
experiences of some nations who enjoyed such factors that they are not
enough to have a good, stable and flourishing cooperation. On the
contrary, their relations where one of conflict and disarray at all levels to
the degree the enmity between them reached a stage of threat and armed
conflict. This has been evident and clear in the Arab countries’
experience®.

On the other hand, other regional organisation proved successful not
only despite lacking all the conditions or factors mentioned above, but
also their history was one of the bloodiest in history. Yet they managed
to overcome major obstacles and establish a regional organization where
the country members reached an advanced level of cooperation
particularly following the world war Il. This has been evident in the
European experience.

The question which comes into mind is why the cooperation in the Arab
experience did not reach a satisfactory while cooperation amongst the
European countries moved from one success to another.

Perhaps other factors were needed to the regional organization to be
successful apart from a common language, history, religion, culture or
geographical proximity. Surely other factors such as studies or the
collection and dissemination of information, setting internationally

@ Ali aldin Hilal & Nivin Mas’ad, al-Nudhum al-Siyasiyya al-Arabia, Markaz
Dirasat al-Wihda al-A’rabiyya, Beirut, pp.23-24.
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acceptable norms, fostering cooperation through meetings and engaging
in technical cooperation activities constitute the backbone of any regional
organization to be successful®. However, as important as these factors
might be, how could nations achieve this level of cooperation? Certainly
to have a high level of cooperation must be based and a high level of trust
amongst the member nationals. Which lead us to another vital question
which is; how could we reach a high level of trust between nations?
Surely ideology emerges as the main reason which would pave the way
for trust as certain principles adopted by a group of nations would most
certainly bring them together simply because the reasons for conflict have
been eliminated particularly when this ideology based on democratic and
human rights principles.

This paper will try to answer such question through analyzing the role of
ideology reflecting on the experience of both the Arab countries and the
European one.

2. The Experience of the Arab League

To examine the Arab League experience carefully, stages of transition
should be looked at in order to stand on the development of Arab
relations since the post-war period in mid twentieth century.

Stage One: 1945 — 1952

The Arab states were considered a fragmented successor of the Ottoman
Empire and subsequently of the British and French domination in the
Middle East. In this stage the Arab League was established by the seven
independent Arab states which was significant in inter-Arab relations;
they were Saudi Arabia, Egypt, Syria, Irag, Jordan Yemen and Lebanon.
All the founding members were monarchies except Lebanon and Syria.
Its objectives called for a closer political, economic and -cultural
cooperation, but at the same time gave formal recognition to the political
division of the Arab world and confirmed the right of each state to

! W. R. Bohning, The Role and functions of International Organisations in the field
of the migrant worker, International Labour Organisation, Philippins, 1999, pp.1-2.
www.ilo.org/public/english/region/asro/mdtmanila
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complete sovereignty instead of providing a springboard towards Arab
unity. In other word, it served to freeze the political status quo and
strengthened the foreign created political structures.

Some facts may be noted as firstly, the League couldn’t be expected to
reflect in action a different picture than the facts as they exist in the
individual member-states, or in inter — Arab states relations. Ever since
the League’s establishment, certain decisive tendencies have been
accentuated and rivalries between states and the ruling elites sharpened.
Secondly, the League could not be expected to assume more power than
what is vested in her by the pact. Considering the previsions of the pact, it
iIs easy to realise that the League was not empowered. Instead of
coordinating the policies and action of its members as it is suppose to be,
the members on the contrary were to co-ordinate their own individual
activities, or to agree on collective activities through consultations among
themselves within the league.

In the wake of World War Il the number of independent Arab states
found themselves divided in term of ideology, economic organization and
social policy and boundaries. Thus the end of colonial domination instead
of bringing about a rapid movement of Arab unification, seemed rather to
strengthen the tendency of each state to protect its own independence.
Ajami argued that “at the height of its power, Pan-Arabism could make
regime look small and petty; disembodied structures headed by a selfish
rulers who resisted the weeping invasion of Arabism and were sustained
by outside powers that supposedly feared the one idea that could resurrect
the classical golden age of the Arabs”." Having achieved independence
on the basis of state frontiers, the Arab states have each evolved in its
way. Hence, the organized political forces operating within the individual
context of these states have moved towards specific and often divergent
orientation.

The grave loss of the Palestine battle in 1948 had also a significant effect
on the political dynamics of this stage. It was a disaster in the Arab world
which attributed directly and indirectly to the most political and social

@ Fouad Ajami, “the End of Pan-Arabism” Foreign Affairs, winter, 1978-1979, p.
355.
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changes and development in the Arab world since 1949. The loss of
Palestine whatever excuse that regimes presented was a lesson to all
Arab states that their independence had not afforded enough security and
the Arab league which urged a greater unification. Thus, the next stage
witnessed a radical wave to overthrow the ancient regime which were
accused to be responsible for the loss of Palestine. The first radical
change occurred in Syria in 1949 consequently, in a meeting in 1950 the
League formally forbade any Arab state to make a separate peace with
Israel, with the threat of major sanctions in case of violation®™. This
fundamental tenet of collective Arab action remained in force for nearly
30 years, until Anwar Sadat's peace initiative.

Stage Two: 1952 — 1958

This stage could be characterised as a stage of radicalism sweeping across
the conservative regimes in the Arab world as a result of the 1948 war
against Israel, which resulted most notably in the Egyptian revolution.
Raising slogans of ban-Arabism, Egypt played a leading role in the Arab
world. However, this triggered a struggle for leadership which became
the dominant feature of inter-Arab relations. Ideologically, regional Arab
politics had been concerned with the problem of Arab unity which was
the ultimate objective of Arab nationalism. Since then there had been a
collective position towards Israel which hid and glossed over the more
practical problems relation between Arab states, governments or even
regimes and leaders.

The traditional protagonist were Egypt, Saudi Arabia, and the Hashimites
in Iraq and Jordan. However, inter-Arab relations were dominated by the
two traditional rival centers of Arab power that is Egypt and Irag. They
struggled against each other for the control of Syria and Jordan to prevent
one another from exerting exclusive influence in either of those
countries. When Egypt resolved the question of its relationship to Britain
in 1954, it felt free to turn its attention to its role in the region. So it
considered the introduction of Western — sponsored security or defence

@ Bruce Maddy — Weitzman, The Crystallization of the Arab State System, 1945 —
1954, Syracuse, New York, 1993, PP. 133-135.
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arrangement known as the Baghdad Pact which was supported by the
Hashimites in Irag. This was used by the British to isolate Egypt in the
Arab world and deny it a position of leadership in favour of its rivals that
is Irag. Subsequently, that triggered a sharp Egyptian reaction.

Despite Egypt’s defeat in the Sues war in 1956, Nasser in the late fifties
emerged triumphed to lead a movement of Arab unity. Egypt forged a
new relationship with the Soviet Union which since in 1955 allowed
Nasser to preside over anti-western campaign and to improve his position
in the struggle for Arab leadership over that of his adversaries,
particularly those who were supported by the west. His success in
Bandung conference in 1955 served to strengthen his position in the Arab
world. Furthermore, he managed to establish radical revolutionary
nationalism in the basis of Arab unity while at the same time using it to
promote further Egypt’s claim to leadership and to attack and discredit
Nasser’s main rival, the Iraqis for Arab leadership.

Stage Three: 1958 — 1967

The most important event in this stage was the Egypt and Syria union in
1958. The union presented the first realisation of the ideas of dynamic
Arab nationalism, which aims at merging the existing Arab states into
one state with one international personality. However, the union fell apart
in 1961 for different reasons which are outside the scope of the objective
of this paper. But it may be noted that the states’ interests and the
struggle for leadership were their main reason for its failure. In 1958 also
a radical nationalist revolutions swept away the old regimes in Iraq and
Sudan. A period of sharp conflict between Egypt and Irag from 1959 to
1963 followed despite their mutual commitment to Arab unity and
opposition to imperialism and it’s agents among the conservative or
reactionary Arab rulers in the Arab countries. Nasser’s disappointment
with the failure of the United Arab Republic made him cautious about
future unification attempts. Therefore, he adopted a concept of “unity of
purpose”, which aim to create by evolution or revolution, a more
compatible Arab regimes pursuing more or less identical goals, and to
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contemplate unity by way of merging sovereignties only after these
appropriate conditions had been created.

The obvious feature of the Arab states during the sixties was the variety
of their political structure and the differences of their ideological
orientation. A group of revolutionary states of Egypt, Algeria, Syria and
Iraq adopted radical social and political reforms as principles of progress
and upheld the ideologies of Arab nationalism and socialism. While the
monarchical group composed of Saudi Arabia, Jordan and Morocco
together with Lebanon, Kuwait and Yemen constituted an intermediate
group with varying political structures and economic organisation and
different ideological trend. Hence, different interests existed among Arab
states. In addition, even with the same category, the states differed from
one another. That is to say, the revolutionary states for instance, differed
greatly from one another in their interpretations of revolution and
socialism as well as in the meaning of Arab nationalism and Arab unity.
The failure of UAR and the conflict with Irag was only a mere reflection
of ideological realities in the Arab world in the social, political and
economic field. This in return only produced a sense of mistrust and
deception®®.

On the other hand, the Monarchies stood for traditionalism and their
preservation of the social and political status quo. They differed from one
another in their system of control and their social and economic
organisation, but they were alike in their opposition to all forms of radical
changes in socio-economic life. They were viewed as being a reactionary
states by the revolutionary concept. Hence, they became a main target of
the revolutionary wave. This view forced the traditional states to take
defensive steps in the inter- Arab political struggle. In the middle of these
two camps stood the intermediate states which hadn’t become directly
engaged in the power struggle between the conflicting parties. Some of
these intermediate states such as Lebanon served as a battlefield between

@ Muhammad Sharaydi, “Pan-Arabism: a theory in practice” in Hani Fares (ed.) Arab
Nationalism and the Future of the Arab World, Association of Arab-American
University Graduates, Belmont, 1987.
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the two conflicting parties particularly in the late fifties'”. This stalemate
continued into the seventies despite a temporarily reconciliation when
axis and alliances where formed among them.

As has been shown the Arab world was sharply splintered with intense
ideological tension which wasn’t only between the two groups that is the
monarchical and radical states but rather between the radical states
themselves.

The period which runs from the Suez war in 1956 to the end of 1967 was
characterised as the peak of Arab Cold War where represented the battle
field between Egypt and Saudi Arabia and Jordan. Forty thousand
Egyptian troops where dispatched to Yemen between 1962-67 to support
the Republicans while the Saudis heavily supported the Monarchy in
Yemen®.

The Arab League was only able to be a reconciling ground in order to
solve the Arab states’ conflicts. This was evident in the 1964 and 1965
summits in Cairo and Casablanca where the Yemen issue was solved
along with the Egypt — Jordan and Egypt — Tunisia were reconciled.
However, by the 1966 the period of reconciliation was over. The old
division between the monarchies and the radical was re-introduced.

Stage Four: 1967-1973

The defeat in June 1967 clearly presented how vulnerable the Arab states
whether in terms of orders or leadership regardless of being conservative
of radical®. This defeat strongly affected the inter-Arab relations
particularly the leadership of Naser whose power and leadership was
undermined at the regional level and the ideological tension declined.
Following 1967, terminology such as Arabism was altered to
accommodate some concepts which designed to highlight regional

@ Kamil Habib, Lebanon from Crisis to Crisis, Majd, Beirut, 2013, pp.83-100.

@ Malcom Kerr, The Arab Cold War: Gamal ‘Abd Al-Nasir and his Rivals, 1958 -
1970, Oxford University Press, 2004.

@ Ajami, op.cit., p. 357.
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differences™. However, Arab regimes were not immune from turmoil. By
1968 the Ba’th Party assumed power in Iraq, and the regimes in both
Sudan and Libya were overthrown by 1969 and by 1970 the regime in
Syria was toppled.

However, by no means tension and conflict between the radicals and the
conservative was over. This was evident by the new developed relations
between Naser and Libya which was directed to confront the
conservatives. On the other hand, this period witnessed an increasing
saliency of the Palestinians in inter-Arab affairs and the first result of this
Palestinian influence was the clashes with the Jordanians authorities
which eventually resulted in uprooting the Palestinians leadership from
Jordan in 1970.

In retrospect, the defeat of 1967 demonstrated that there was no Arab
unity capable of producing either a viable military front or a practical
political stand vis-a-vis Israel. A more serious and ‘dangerous’ outcome
began to appear following this defeat that is a note of pragmatism was
creeping into inter-Arab politics. Hence, a decline in the ideological
conflict began to surface and the ideal of Arab Unity was put to the
indefinite future®.

Stage Five: 1973 - 1979

The Arab victory in 1973 was a turning point in the contemporary
history. For the first time they succeeded to win a relative victory over
Israel and managed collectively in their effort. However, instead of
employing the political and economic gains from 1973 War towards
unified political effort for finding a solution to the Palestinian issue, the
Arab states were divided in their matter. To begin with Jordan, the
concepts of Arabism and Arab independence, as they are reflected in the
Palestinian issue have transcended political and geographic division
among Arab states and have provided a common approach to the
Palestinian problem. Nonetheless, it is misleading to suggest that the

@ Roger Owen, “Arab Nationalism, Unity and solidarity”, in Talal Asad and Roger
Owen, The Middle East, Sociology of developing Socities, London, 1983, p. 21
@ Gabriel ben-Dor, State and Conflict in the Middle East, Praeger, new York, 1983.
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ideological dimension of the Palestinian issue affected the Arab states in
the same way. Different historical experiences and political demographic
factors gave Jordan, Syria, and Egypt their own perspective on the
problem of Palestine and shaped their individual approaches to the issue
as they were in confrontation position with Israel. Hence, they were
bound to have their own interpretation of their experience. Given the
diversity of other Arab states, which are concerned in a way or another
with this issue made such issue an element of divisiveness rather than
cohesion. This divisiveness increased after 1973 where two blocs could
be identified that is the bloc which seeks a political settlement in
cooperation with the United States such as Egypt and Saudi Arabia.
While the other bloc known as the Rejection Front'Y) which opposed the
first bloc in cooperation with the Soviet Union. This bloc consisted of
Syria, Iraq, Libya, Algeria, South Yemen and the PLO.

The first bloc sought an alternative to a military solution on the basis of
the security council resolution 242. It agreed more or less to the need to
negotiate under American auspices and mediation, while the second bloc
condemned these efforts and considered it as capitulation to Israel and the
United states. More differences appeared between the Arab states
following 1973 regarding the settlement with Israel. Two blocs could be
identified along such lines that is to say a bloc seeking a political
settlement in cooperation with the United States of America.

Furthermore, inter-Arab politics since the 1950s were very much
concerned with their relations with outside powers and their position in
the rivalries between the super powers. Egypt, Saudi Arabia and the Gulf
states and the PLO at later stages believed that the USA will help them to
achieve a solution of the Palestinian issue. This tendency was
strengthened by the US “step by step”® negotiations orchestrated by
Henry Kissinger between Egypt and lIsrael after 1973 war, which
resulted to form an armistice agreement between both countries. This

@ The Rejection Front was established in 1974, en.wikipedia.org
@ «Shuttle Diplomacy and the Arab-Israeli Dispute, 1974-1975”, Office of the
Historian, history.state.gov.
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group of the Arab states improved relations with the US in particular to
maintain stability and to confront any Communist advancement.

On the other hand, and Arab group composed of Syria, Irag, Libya, south
Yemen and the PLO improved relations with the Soviet Union as the
major source of weapons and because of closer understanding to the Arab
interests. Such contradiction between the two Arab groups had a
devastating result in inter-Arab Relations were the Arab League stood
paralysed.

In 1975, the argument surrounded the interim settlement between Egypt
and Israel “ Sinai II” began to reveal the enormous cracks in the bloc
settlement in cooperation with the US. The seriousness of the differences
between Egypt and the Gulf states became increasingly evident. That is to
say that the Gulf States wanted Egypt to abandon the Pan-Arabist
ideology and to accept the logic of the state system and Egypt Accepted.
Consequently, Sadat’s diplomacy was to show that states could read their
interests differently and independently™.

Moreover, Sadat’s visit to Israel in 1977 in addition to Camp David
agreement practically fractured the so-called Arab solidarity hence, inter-
Arab relations worsened. Although Sadat gained the support of some
Arab states, he was accused by other states for seeking to regain Sinai at
the expense of the Palestinian and Arab expense. The Anti-Egyptian bloc
was established known as the Front of Steadfastness and Confrontation
which was composed of Syria with a leading role, Irag, South Yemen,
Algeria, Libya and the PLO®. This Front demanded to expel Egypt from
the Arab League and succeeded in the Baghdad Summit in 1978, and they
demanded the support to recover Palestinian rights without granting
peace, recognition or involvement in any negotiations to Israel.

Sadat’s view of the Arab politics in general was that of being infective
and his view proved to be correct, as it was evident from the kind of
relations existed between Syria and Iraq who were supposed to be the
leaders of the Arab cause following Egypt’s withdrawal. The distrust
which existed between the two countries lead to the collapse of their

@ Ajami, op.cit., p. 359.
@ «Steadfastness and Confrontation Front”, en.wikipedia. org.
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cooperation. This was yet another blow the aspiration of the Arab cause
which increased tension and friction between the Arab states.

Stage Six: 1979 - 2003

The Arab states in the eighties were varied in their political system where
the boundaries were a reality after all regardless of the political system
whether a traditional, liberal or revolutionary etc™. Hence, no single
ideological programme for Arab Unity managed to combine them. As a
result, gradually vocabulary of Arabism was altered to accommodate
ideas and concepts designed to highlight regional differences and local
particularities. The Arab system is more like a defuse and destabilised to
the region. It is an Arab system without a centre®®. This became evident
due to the Egyptian solitary action which proved to be harmful to the
Arab states as well as to the Palestinian Cause which paved the way for
further but limited regional wars such as Israel invasion in Lebanon in
1982.

What is noticeable is that the Arab attitudes towards Israel changed and
culminated at the Fez Summit Conference in September 1982. They
collectively endorsed the idea of a political settlement with Israel. This
stood in sharp contrast to the famous ‘ No's' of the Khartoum Arab
summit conference of August 1967, This attitudes was further enhanced
as the notion of having Israel as an enemy by the Arab states have
changed as will be discussed later following the “Arab Spring” and
replaced by other enemies which ironically this enemy could be an Arab
state.

@ Kamel Abu Jaber, “the Nature of the State in the Middle East”, paper presented at
BRISMES conference 1987, July, University of Exeter, p. 3.

@ Bassam Tibi, “Regional Sub-Systems and World Order, the Case of Inter-Arab state
Relations 1967 — 1982”, BRISMES conference, July, 1987, University of Exeter.

® Daniel Dishon & Bruce Maddy-Weitzman. “Inter-Arab Relations’, in Middle East
Contemporary Survey. Vol. VI, 1981-1982, New York, Holms and Meier, 1984, pp.
253-258.
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Following the peace treaty at Camp David, Israel invaded Lebanon and
caused more friction between the Arab states while Egypt’s hand were
tight and lost initiative. It had no longer posses the leading role in the
Arab world.

Since the defence and security were a major objectives of the Arab
League, it was powerless to solve or to deal with. This failure to adhere
to the mutual Defence Treaty of the Arab League left the region exposed
to the point where during the lIrag-lran war, the Kuwaitis concluded
agreement with Soviet Union and the USA permitting the raising of their
flags on Kuwaiti ships while passing through water in the Gulf lest of
Iranian attack™®. Political initiatives began to role between the Arabs and
Israel. This was evident in a the League’s major principles vis-a-vis Israel
which weakened even more in the 1990s as large-scale Arab
participation joined Madrid Peace Conference in 1991. Subsequently
most Arab states supported the Israeli-Palestinian and Israeli-Jordanian
peace agreements between 1993-95, the lifting of the Gulf Arab states
secondary and tertiary economic boycott of Israel, and the establishment
of some form of diplomatic relations with Israel by a total of eight Arab
League members. The Cairo Arab Summit Conference of 1996 endorsed
the concept of a political settlement in the most explicit fashion ever®.
This led to a direct Israeli-Palestinian dialogue at Sharm al-Shaykh
Agreement of September 1999.

Arab concessions deepened even further in 2002 when Saudi Arabia
proposed the Arab Peace Initiative which was endorsed unanimously at a
summit meeting of the Arab League in Beirut. The plan is based on UN
Security Council Resolution 242 and Resolution 338, but makes more
demands, essentially calling for full withdrawal by Israel to the 1967
borders in return for fully normalized relations with the whole Arab
world, and was re-endorsed at the Riyadh Summit in March 2007. On 25
July 2007 following this summit, relations with Israel went a step forward

@ Abu Jaber, op.cit., p. 3.
@ Bruce Maddy-Weitzman. ‘Inter-Arab Relations’, in Middle East Contemporary
Survey. Vol. XX, 1996, Boulder, CO: Westview Press, 1997, pp. 77-78.
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and unprecedented by the League when it despatched , the Jordanian
foreign minister Abdullah Khatib and Egyptian foreign minister Ahmed
Aboul Gheit to meet with Israeli prime minister Ehud Olmert, foreign
minister Tzipi Livni, and defence minister Ehud Barak in Jerusalem.
However, despite this initiative, Israel rejected it.

This disarray of the Arab League altered dramatically in 2003 during the
occupation of Irag. This badly split the Arab League generally along the
same lines that the Arab world divided during the Gulf War of 1990-91.
The states of the Arabian Gulf supported the U.S.- led military
deployments ahead of the war but Syria and the Palestinian Authority
deeply opposed. The League itself, as is often the case, thus is unable to
coordinate Arab policy.

A Serious and dangerous turning point in the work of the Arab league
began as it played a role in inflaming sectarian tension. This was evident
when the lIragi president Talbani complained bitterly about the Arab
League’s inaction since the fall of Saddam’s and also complained when
none of the Arab world’s leaders expressed sympathy or offered aid in
the wake of a stampede of religious pilgrims in Baghdad that left nearly
1,000 dead. Talabani’s remarks were an indication of ethnic and
religious suspicions that Iraqi Kurds and Shi’is felt toward the Arab
League which was controlled by Sunni Arabs.

Talabani, added that the Arab League demanded that Iraq’s constitution
declare itself an Islamic and Arab country. For him it’s a sheer bias as
Irag is a multinational country. However, the Arab League is viewed by
the minority Iragi Sunni as more sympathetic to their plight®.

Consequently, the Sunni - Shi’i friction began to surface not only within
Iraq but also at the Arab countries’ level. Suspicions between the Arab
countries and Iran became the major perspective of the political
interaction in the Arab world which polarised its political activities. This
eventually led to a more political coordination between the major Arab

@ Michael Moran, “The Arab League and Iraq”, Council on Foreign Relations,
October 20, New York, 2005, p. 2.
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countries with Israel in order to counter the alleged Iranian threat
particularly since the so called the Arab Spring.

Stage Seven: 2003 — to date

The League’s Charter initially promoted respect for the existing systems
of government and non interference in each other’s internal affairs, but is
it the Case?

The Arab League once again established itself as a regional organization
during the Arab Spring by demonstrating its ability to influence the
situation in the region. However, the mechanism by which it exercised
influence changed significantly. The largest Arab organization was
transformed into an instrument for individual states to achieve specific
objectives, as was clearly demonstrated during the war in Libya. The
Arab League’s decision regarding Libya was completely unprecedented.
For the first time in its history the organization imposed an isolation
regime on an Arab country and asked the international community to
intervene and UAE and Qatar joined forces with the UN®. It accused
Libyan leaders of carrying out reprisals against armed demonstrators.
Moreover, the Arab League did not expel Iraq, which occupied Kuwait in
1990 and exposed the entire country’s population to violence, and in
1979 Egypt’s membership was only suspended even though it was
charged with betraying the interests of the entire Arab world.

In placing Libya at NATO’s mercy, the Arab League abandoned its
primary role by rejecting all options for peaceful resolution of the
conflict, not even offering to serve as a mediator. However, it did not take
part in the military operation. Only the UAE and Qatar sent aircraft to
patrol Libyan airspace. The League also adopted a similar stance towards
Syria who is a founding member although Lebanon and Yemen voted
against a resolution suspending Syria’s membership, and Iraq abstained.
Moreover, initially Egypt and Algeria refused to recall their ambassadors
from Damascus as required by an Arab League resolution however by
February 2012 Egypt recalled its ambassador.

@ UN authorizes no-fly zone over Libya, Security Council Resolution No. 1973 on 17
March, 2011.
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At this stage the Arab League has become a playground or a stage for the
Gulf’s Arab states to promote their interests, primarily Saudi Arabia and
Qatar, which have begun taking a dominant role in the organization and
actively using its toolkit to their own advantage. The League’s decision to
suspend Syria and impose political and economic sanctions on Damascus
was largely at Saudi Arabia’s initiative, and the decision did not
acknowledge that Damascus had implemented most of the organization’s
terms for settling the conflict. In November 2011, the Arab League
officially recognized the National Coalition of Opposition Forces of Syria
that was formed in Doha®.

Following Libya’s crisis, however, it became clear that the organization
can no longer reach consensus on sanctions or other denunciatory
decisions. That became evident when an Arab League observer mission
sent to Syria in March 2012 to monitor the situation submitted a report
saying that security forces had not fired on an opposition demonstration.
Following discussion of the report, a campaign was begun to discredit the
mission’s head a Sudanese General Mustafa al-Dhabi and consequently
was immediately removed from his position®.

It is now obvious that the League has begun reflecting political divisions
throughout the Arab world and the hegemony of the oil monarchies
belonging to it. At the same time, forces within that are attempting to
resist that hegemony are growing stronger. At the March 2012 Arab
League summit in Baghdad, Irag made clear its position regarding the
imposition of sanctions on Damascus. Prime Minister Nouri al-Maliki
declared that he was not interested in regime change. Lebanon’s leaders
took the same position, and Lebanese Foreign Minister Adnan Mansour
urged the League to restore Syria’s membership in the organization at its
meeting in Cairo on March 6, 2013 following the Arab League statement
that it would give Syria’s seat to opposition. This also triggered an

@ Stefan Talmon, “Recognition of Opposition Groups as the Legitimate
Representative of a People”, Chinese Journal of International Law, Vol:12 No. 2, pp.
219-253.

@ «Arab League body asks Syrian observers to leave”, The Huffingtun Post, 11
March, 2017. Huffington Post.ca.
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opposition from Irag and Algeria. The Iraqi representative stated that the
Arab League is a forum for states not an opposition movement.

Still the chaos the League is living does not indicate any change to restore
Arab cooperation. Following the so called Arab Spring various analysis
were voiced to explain the future of the Middle East. Observers had
different and contradictory opinions when the issue of Israel is discussed.
In return, Israel also had different opinions. One would have thought that
a total revision of Arab — Israeli relationship would take place and the
Arab League would eventually produce a concerted policy regarding the
main Arab Cause i.e. the Palestinian issue.

What is distinguished regarding thee Syrian issue is that the Gulf state
have a concerted policy and alliance with the USA, however their intra-
relation has gone through ups and downs to a degree that Saudi Arabia
called its ambassador back and UAE and Bahrain followed suit apart
from Kuwait®.

However, a mutual concern by Israel and the Arab countries who
established some kind of relationship arose. For Israel, it stressed the
importance upon preserving the peace treaty with Egypt which was
demanded by lIsrael Defence Minister then Ehud Barak that the peace
treaty is to be reassured by Egypt particularly from the Chief of the
Supreme Council of the Armed Forces Muhammad Hussein Tantawi.
This Israeli concern arose over Iran’s growing influence in the Area®.

It is not the objective of this paper to analysis the course of action
between the Arab countries and Israel, rather it is how effective the Arab
League has become following the Arab Spring. What is evident is that the
individual course of politics between the Arab countries was reflected in
the League i.e. the league itself did not have a specific agenda regarding
the Arab politics whether vis-a-vis Israel or Iran on one side or even
between the Arab countries themselves regarding Israel and Iran.

@ «Gulf ambassadors pulled from Qatar over 'interference”™ bbc news, 5 March 2014.

@ Tsabel Kershner, “As Egypt Begins to Calm Down, So Do Israeli Nerves,” New
York Times, February 14, 2011.
http://www.nytimes.com/2011/02/14/world/middleeast/14israel.html.
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3. The Experience of the European Union

The experience of the European Union has not come up from a vacuum
rather it was a long and strenuous process. It began small and grew up to
what it is today. A proper care moved this small attempt known then as
European Coal and Steel Community “ECSC” to flourish to a larger
entity known as European Economic Community “EEC” to end up in the
nineties to become the European Union.

This is exactly similar to a baby growing up with a proper care from the
parents to become a successful grown up. This process of establishing
an inter-state cooperation began in the 19" century and progressed since.
Such cooperation has gone through different stages as to achieve its
objectives which was done through a gradual development which each
stage led to another and made Europe what it is today.

Stage One: 1815-1950

1815 was the beginning when the final defeat of Napoleon occurred. A
group of nations like Great Britain, Russia, Prussia and Austria formed a
coalition To face up to Napoleon threat to their security and sovereignty.
They in fact not only set the foundation of European Union but also the
notion which would inform the Covenant of the League of Nations and
even the charter of the United nations in later stages™. The defeat of
Napoleon resulted in forming the Concert of Europe which had a sole
idea in mind that is maintaining security. Hence, to have such concert
involved a series of semi-regular conferences, when governments
consciously pursued diplomatic management of crisis and potential
conflict situations.

The main question arises here is why Western Europe, a term was widely
used during the cold war, in particular set such a precedent of a
successful regional cooperation? To answer to it involves a quick look at
the European scene following World War 1l. Europe was split between
two camps that is the Liberal and the Communist led by USA and USSR

@ A. Leroy Bennett and James k. Oliver, International Organisations: Principles and
Issues, Prentice Hall, New Jersey, 2002, p.9.
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consecutively. The two famous terms which widely used  then as
Western and Eastern Europe to indicate the two different ideologies
dominated each part. What distinguish Western Europe from other
nations is that they build their political system on Liberalism a term used
interchangeably with democracy. The principles of democracy have been
adopted by the Western European nations, hence elements of dispute and
conflict have virtually diminished. This is unlike the Communist ideology
which is in grave contrast with Liberalism.

Stage Two: 1950 - 1957

Having established ideology conflict “free” nations, a step forward was
needed to enhance the Western block which came with the declaration of
European Coal and Steel Community (ECSC). It was a practical limited
step by few members that got together to engage with one another at an
economic level. This was initiated by Robert Schuman the French
Foreign minister in May 1950. By 1951, the Treaty of Paris was signed
by six countries to become the first international organisation to be based
on the principles of super nationalism.

Schuman based his ideas on three basic principles; The necessity of
reorganising the economy by merging national markets into a “common
market”. This is in order to increase of production and to put an end to
the division of markets to guarantee a high standard of living. The second
principle is to control the German rearming which through such
cooperation, a war between France and Germany would be not only
unthinkable but also materially impossible. And finally, the third
principle concern the European personality which wouldn’t be built on
immediate building of private political structure, but rather on a
progressive means of concrete realisation to give its birth a more true
solidarity.

So the Schuman’s idea was far from being a rhetoric one but rather a
practical and purposeful one based on ration and reason and a gradual

@ Giles Grin, The Battle of the single European Market; achievement and
Economic Thought, 1945 — 2000.
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implementation of policies in order to reach the highest objective that is
the European personality.

The idea however, was welcomed by some such as Western Germany,
Italy and the Benelux states that is Holland, Belgium and Luxembourg.
While Britain was quite apprehended as it was not ready to give up some
of its sovereignty to uncertain future.

Despite pro and con, the project European Coal and Steel Community
saw the light in Paris and was signed on 18th April 1951. This treaty
came into force on 25" July 1952. This declaration was only the
beginning of a long process to follow. The declaration needed some
associations to look after and make sure that the ECSC is functioning
towards achieving its objectives. The institutions designed for this
purpose were; a high authority which was in charge to release and
prevail the private interest of the community. The Second institution was
Special Ministers Council” which is inter-governmental representative.
Thirdly, a Common Assembly which is elected by direct suffrage whose
task was to carry out the democratic control. Finally, a Court of Justice
which is to insure the respect of law while interpreting the Treaty.

A grouping of such calibre surely set some clear objectives to carry
forward their aims of peace, prosperity and freedom for its citizens in a
fairer and safer world®. These objectives would result in frontier free
travel and trade, the euro, safer food and greener environment, better
living standards in poorer regions, joint action on crime and terror,
cheaper phone calls and air travel and many others. These objectives
would result in a new form of organisation in order to carry them out. It
was known as the European Economic Community (EEC).

Stage Three: 1957 — 1993

The European Economic Community (EEC) was a regional organisation
which aimed to bring about economic integration among its member
states. It was created by the Treaty of Rome of 1957. The Community's
initial aim was to bring about economic integration, including a common

@ http:/Europa.eu/abc/panorama/index_en.htm.
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market and customs union, among its six founding members: Belgium,
France, Italy, Luxembourg, the Netherlands and West Germany. It gained
a common set of institutions along with the European Coal and Steel
Community (ECSC) and the European Atomic Energy Community
(EURATOM) as one of the European Communities under the 1965
Merger Treaty (Treaty of Brussels).

The resulting communities were the European Economic Community
(EEC) and the European Atomic Energy Community, Euratom. These
were markedly less supranational than the previous communities due to
protests from some countries that their sovereignty was being infringed.
However, this concern was to be solved at Hallstein Commission which
was held on 16 January 1958. Hence, the EEC was to create a customs
union while Euratom would promote co-operation in the nuclear power
sphere. The EEC rapidly became the most important of these and
expanded its activities.

Another crisis was triggered in regard to proposals for the financing of
the Common Agricultural Policy (CAP), which came into force in 1962.
The transitional period whereby decisions were made by unanimity had
come to an end, and majority-voting in the Council had taken effect.
Then-French President Charles de Gaulle's opposition to supra
nationalism and fear of the other members challenging the CAP led to an
"empty chair policy” whereby French representatives were withdrawn
from the European institutions until the French veto was reinstated.
Eventually, a compromise was reached with the Luxembourg
compromise on 29 January 1966 whereby a gentlemen's agreement
permitted members to use a veto on areas of national interest™®.

On 1 July 1967 when the Merger Treaty came into operation, combining
the institutions of the ECSC and Euratom into that of the EEC, they
already shared a Parliamentary Assembly and Courts. Collectively they
were known as the European Communities. The Communities still had

@ John T.S. Keeler, “De Gaulle and Europe’s Common Agricultural Policy: the Logic
and the Legacies of Nationalistic Integration”, French Politics & Society, Vol. 8, No.
4, 1990, pp. 62- 77.
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independent personalities although were increasingly integrated. Future
treaties granted the community new powers beyond simple economic
matters which had achieved a high level of integration.

The Treaties of Rome had stated that the European Parliament must be
directly elected, however this required the Council to agree on a common
voting system first. The Council procrastinated on the issue and the
Parliament remained appointed, French President Charles de Gaulle was
particularly active in blocking the development of the Parliament, with it
only being granted Budgetary powers following his resignation.
However, the election issue was finally solved by 1979 as the new
Parliament, galvanised by direct election in its nine members. The new
parliament was invested with new powers, started working full-time and
became more active than the previous assemblies™.

Shortly after its election, Parliament became the first Community
institution to propose that the Community adopt the flag of Europe. The
European Council agreed to this and adopted the Symbols of Europe as
those of the Community in 1984. The European Council, or European
summit, had developed since the 1960s as an informal meeting of the
Council at the level of heads of state. It had originated from then-French
President Charles de Gaulle's resentment at the domination of
supranational institutions (e.g. the Commission) over the integration
process. It was mentioned in the treaties for the first time in the Single
European Act.

The main aim of the EEC was to "preserve peace and liberty and to lay
the foundations of an ever closer union among the peoples of Europe".
Calling for balanced economic growth, which was to be accomplished
through the establishment of a customs union with a common external
tariff, Common policies for agriculture, transport and trade, including
standardization. The European experience continued to grow as more
countries applied for membership.

@ European Parliament Election, 1979, en.wikipedia. org.
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Enlargement and elections

The 1960s saw the first attempts at enlargement and by 1961, Denmark,
Ireland, Norway and the United Kingdom applied to join. However,
President Charles de Gaulle saw British membership as a Trojan horse
for U.S. influence and vetoed membership, and as a result the
applications of all four countries were suspended®.

The four countries resubmitted their applications on 11 May 1967 and
with Georges Pompidou succeeding Charles de Gaulle as French
president in 1969, the veto was lifted. Negotiations began in 1970 under
the pro-European government of Edward Heath, who had to deal with
disagreements relating to the Common Agricultural Policy and the UK's
relationship with the Commonwealth of Nations. Nevertheless, two years
later the accession treaties were signed so that Denmark, Ireland and the
UK joined the Community effective 1 January 1973

Greece applied to join the community on 12 June 1975, following the
restoration of democracy, and joined on 1 January 1981. Following on
from Greece, and after their own democratic restoration, Spain and
Portugal applied to the communities in 1977 and joined together on 1
January 1986. In 1987 Turkey formally applied to join the Community
and began the longest application process for any country.

With the prospect of further enlargement, and a desire to increase areas of
co-operation, the Single European Act was signed by the foreign
ministers on the 17 and 28 February 1986 in Luxembourg and the Hague
respectively. In a single document it dealt with reform of institutions,
extension of powers, foreign policy cooperation and the single market. It
came into force on 1 July 1987. The act was followed by work on what
would be the Maastricht Treaty, which was agreed on 10 December 1991,
signed the following year and coming into force on 1 November 1993
establishing the European Union.

The Treaty of Amsterdam transferred responsibility for free movement of
persons (e.g., visas, illegal immigration, asylum) from the Justice and
Home Affairs (JHA) pillar to the European Community. JHA was

@ Kathryn Hadley, “back when Britain was banging on Europe’s Door”,
thegaurdian.com.
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renamed Police and Judicial Co-operation in Criminal Matters (PJCCM)
as a result.

Conclusion

Two distinctive examples have been studied where one showed a
strenuous and fruitful experience which brought into existence a
successful regional organisation that is the European Union. The Union
moved from one stage to another in a careful consideration to local
interests of member countries to reach a proper end that is preserving
local interests into a wider frame work but with more benefits. This
improvement however, wouldn’t have happened without a shared
common political principles set in a frame work of ideology of
Liberalism. This was evident from the nature of the political systems of
the member states and from the joining of Greece, Spain, Portugal, and
Turkey. Having a common political principles would definitely help to
bring different parties together as such principles would eliminate any
doubts between members and rather provides trust. The European Union
came into existence in a gradual, rational and hard working stages. The
success of each stage led to another and so on until the achievement of
the European Union. It simply started from the bottom and worked its
way up from a small gathering of a little number of states to manage a
certain sector of economy to encompass nearly all the European
countries to deal with all economic, social and political activities.

The other experience that is the Arab League doomed to failure and it
became a burden on its members. Instead of working to bring them closer
and played a divisive role. Such failure is multi factored.

Since the inception, conflict and instability in the Arab World could best
be attributed to a number of reasons ranging from a struggle for
leadership mainly between Egypt, Saudi Arabia, Syria and lIraq in
different stages particularly at early stages. In addition, external factors
and threats played a role however minor to bring together some Arab
states such as the Gulf states, Jordan and Iraq despite the fact of having
different political systems and ideologies vis-a-vis Iran. This closeness
lacked a long lasting relationship and later turned against each other when
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the threat ended. A dramatic end and a blow to the cooperation was due
to the Iraqi occupation of Kuwait who was one of its most strong
supporter during the eight year war with Iran.

The prime Palestinian issue became a divisive one creating controversies
and tensions among the Arab states. This was due different perspective of
states’ interest which was not orchestrated within the Arab league but
rather individually i.e. the League couldn’t orchestrate a common policy
to bring forward in any talks and if so couldn’t implement any decision.
In addition, the Arab states had different views and relationship towards
the super powers during the cold war and the aftermath. Hence, they
became directly involved in the conflict against one another. And in a
regional level particularly following the American occupation of Iraq,
Iran was a cause of friction as some saw it as the main source of threat to
the Arab states, while normalising their relation with Israel their old
“enemy”’. Other Arab states considered Iran as the main supporter of the
Arab Cause and the main supporter against Israel. In retrospect, the Arab
League was more than a multi lateral treaty creating a rather loose and
ineffective association of states.

The Arab league was fully established in more or less in one meeting
unlike the European experience which moved gradually from one
successful setting to another until they reached the European Union. As
seen the prime factor of this failure and success of both experiences was
the ideology.

Surely ideology was essential to orchestrate a proper policy but lacking a
common ideology in the Arab states contributed to inability and
unwillingness to have an adequate and stable policy relationship between
the members of the Arab League. In addition, border dispute between
Morocco and Algeria, Qatar and Saudi Arabia, Iraq and Kuwait and many
other also contribute to fragmentation rather than cohesion. Civil war in
Lebanon, secessionist movement in Sudan, the Iran — Irag war have all
contributed to the weakness of the Arab region. Hence, the Arab politics
has been more like a reaction rather than and action and planning.

The prime difference between the two experiences could be referred to
the establishment of the Nation-State in Europe in the 17" century. This
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led subsequently to the development of its components since. On the
other hand, the concept of Nation-state was in fact non-existent as most
of the Arab states were not self-made. Rather they were the design of the
colonial powers. Hence, the feeling of belonging to the newly established
states were not evident simply because such feelings were stained by a
wider nationalistic feelings. This fact hindered the development of the
newly established states and their institutions.

While Europe managed to develop a democratic political values and
systems which eliminated all differences at political, economic and social
levels, the Arab countries were fragmented and their political systems
were not only fragmented but also contradictory. Therefore, distrust was
the main obvious attitudes between the Arab leaders which was always
reflected in the meeting of the Arab League to a degree were insults were
exchanged . More importantly, the creation of the European Union went
through rational stages which each stage led to another where the real
benefit was reflected on peoples life and interests and did not remain in
the hand of the policy makers. Contrary to this, the Arab League was
established rather abrupt without any proper foundation to build on. It
was only a wish expressed by some Arab Leader without any reference to
people. It is not surprising then to know that the first summit meeting
took place in 1964 i.e. nearly twenty years after its establishment. This
was an early indication of how the League was viewed unlike the ECSC
which was taken seriously with planed meetings and follow up to ensure
proper implementation of decisions taken.
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