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(1) Transparency International, Curbing Corruption in Public Procurement, A Practical
Guide, 2014, P 17.” Positions should be filed and duties assigned on the basis of abilities
and talent and not on origin, family connection, Political influence or other unrelated
qualities”
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(3) « Procurement should be professionalized and not treated in administrative task....There
should be well- defined career paths for procurement officials”.
www.oecd.org/gov/ethics/Session%20_Elodie_ OECD%2(Challenges.pdf
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(OECD (2011) , “Centralised Purchasing Systems in the European Union”, Sigma Papers,
No. 47, OECD Publishing.doi: 10.1787/5kgkgqv703xw—en).
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(1) Tercinet, « Vers la fin de [Iinexécution des décisions juridictionnelles par
I’administration », A. J. D. A. 1981, p. 7.

(2) C. Guettier, « Injonction et astreinte », J. C. A., Fasc. 1114, No. 132.

(3) P. Bon, La loi de 16 juillet 1980, R. D. P. 1980, p. 5.
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(1) CE, Sect., 13/11/1987, Mme Tusques et Marcaillou, Rec.,p. 360.
(2) CE, Sect.,27/1/1995, Melot, Rec., p. 52.
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'Le Conseil d’Etat peut méme d’office prononcer une astreinte..."
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(1) CE, 22/11/1936, Wagon, Rec., p. 1036.
(2) Voir aussi Article L. 911-3 CJA et L. 911-5 CJA.
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lesb sy @l Lgsh oy byl o) s Gay GBS ypam Al
Laball (mp ALY Asleadl) clehay) 8pdle dilaadll cilejliall aud (ashy (10
DO s Gy e bl Tainl) ) e 3D el aaliel o alSY)
laans i) Ui dning o e DA 138 aghls 35 o e Alge e il
Algall 33 caluhally il wnd Gyl Gasg - Aibadll lehaY) Sdlal gl i
Qi ) o 4l o Al eladl) g o al o 13 Al el da)f
P33 O Culy L Bl dlga (e liSas
(Article R931-4 Modifie par Décret n°2017-493 du 6 avril 2017

- art. 6)

“Lorsque le président de la section du rapport et des études
estime nécessaire de prescrire des mesures d'exécution par voie

juridictionnelle, notamment de prononcer une astreinte, il adresse

(1) Voir les articles R. 931-2 CJA En ce qui concerne le Conseil D’Etat et R. 921-1-1
CJA en ce qui concerne les T. A. et les C. A. A.

(2) Voir Article R. 921-6 CJA en ce qui concerne les T. A. et les C. A. A.
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au preésident de la section du contentieux une note exposant les
éléments de fait et de droit de I'affaire et décrivant les diligences
accomplies par la section. Si le comité restreint a été saisi, la note
indique également la composition dans laquelle le comité a siégé et
le sens de l'avis qu'il a rendu .

Lorsque le président de la section du rapport et des études fait
usage des dispositions du premier alinéa, ou lorsque le demandeur
conteste devant le président de la section du contentieux la décision
de classement prévue au dernier alinéa de l'article R. 931-3 dans
le mois qui suit la notification de cette décision, ou, en tout état de
cause, a l'expiration d'un délai de six mois a compter de la saisine
du Conseil d'Etat, le président de la section du contentieux ouvre
par ordonnance une procédure juridictionnelle. Toutefois, si, a
I'expiration de ce délai de six mois, le président de la section du
rapport et des études estime que les diligences accomplies sont
susceptibles de permettre I'exécution a court terme de la décision,
il informe le demandeur que la procédure juridictionnelle ne sera
ouverte, le cas échéant, qu'a l'expiration d'un délai supplémentaire
de quatre mois .

L'ordonnance prévue au deuxieme alinéa n'est pas susceptible
de recours”

Slaalyall dniny Jlaal) dal) 8850l Jgall eliatil HUsml (g0 dolall S
Liladl) il 2w e 5y Jesg sagdiall el I Jgeagll 2iaall 4)laY)
i il ASladl) lebaY) M enlll of Sliel o cheli e dum Bypea
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(1) C. E.,18/2/1983, Mme Nielson, Rec. p. 74 ; C. E.,5/5/1995, Mme Berthaux, Rec. p.
200.

(2) C. E.,18/2/1983, Mme Nielson, Rec., p. 74.
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E e Al sl aniog Lilgs ol Ly (IS elgns Lo asSaall daail duas
RSl Apuadl) 598 i€ Liadad s iy 3 o)) (g of Liadad (ST 131 500
Gyl palall S (s Y Gl Sall g addl) Sl (o aslasy clopse sl 13)
20y ol (G KA g aaall KA o B (LY — (aliieY) daalad) Gl
(ASlaall sale] — (miill) Anlal) sl Aoolad) Lgte elms 3kl wany (padall L8
U b Leal dduinl) seil) €S ) alSaYy dopua) AKAY) o il
(il e liea 5o LS ol 8 Loye oS 005 o il cam (588 30 SY) Aalal
CJA R. 921-1-salall i€l s cppme 4alS K3 ol ol ol 0l ()d
Lahall pad bl o Il L laag(Jugement définitif) e Jlesiulil
ob Wle ciuanll el Slail) LA la daas Lai b Uee macar L)Y
oo s Sa ) lgd slay Y Allal cudaal 26 L. 911-4 CJA saldl

(1) T. C.,2/2/1950, Gauffretau/manufacture d’arme, Rec., p. 651.

o2 Lalaa 2004 5))5Y) sbaaill Alaa 2001/2/12 506 213 28y o)) 3 Ugall (5)55 ulae b 33 (2)
Aaad SIS (e Wlgus (959 €S L) J8 i Agall (558 (ilae oo 8aball daadadl DY) " 0L 2339
13 AL edall G 4t Sl ilarie Jlain) s 2wl Lnly A les o ol ¢ o8 358 dunall Laygaa
el (e i) Gala alla 1Y) e ly A (o dnladl ey Alall palal) Byl e G (sl elal
St el 138 ol agde ay Das 23na U] (8 Dlab 4l il

122
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lie R of 4 cps a8 5)y) el 81 (oY) Salll by b ysaa
Tatiase cadlsl) e gadati Yy Ugls i Vgl g5l oliatl) AT i oy il
sl (g alaa alSal o e s Ll Algall (g5 alas aldas (30 4T 8alal) )
ValSaY o3a Lgihay WS Agilall e all S of £ylay) calalud) e g 5500 dajle
G b g5 il sl Gulae athy e arend 2aall g e g
danser LA il anf (56 (A Gty (Al Llad analsy o Lad Ligild dlgall
st L) Lokt o Jaally 531 U8 e elimdll ASaT alin) 85
e iy L) iy sd Adiae YISE danl) e s g i) 3, (ol
S Aigainn (e 4bh IS aBglaial dngiiy o) DAL Taae Judiy o) A £8) Sl
g JBal Jass o i g slamital) A gilal) ibal) canii by o2 & ATy
AL 5 Al L asSadd) bl 5 2l of liargal) ol ALl alual)
ey 23¢S dulag) dale Ylae Lgaptliag alllasls oumiall DAl dgilally dualal) BY)
il sale) ol el sllhaelS dugils culdyany JLall o Cigige DUl S Cillis
bl pagl (sS salely lgie aball Capall I8 dajiuly ade culS L
DAl i ey 38 LS dadl) e adpa 1 Jlad (9 0adl) Guilagall aaY

(1) Circulaire, 13/10/1988, J. 0.,15/10/1988, p. 13008.
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& Sl il gl 8 el Hladly Luijd 8 do)laY) el oSlaag
Al SY) aball (28 dgal (aliaidl goiasa

1A )Y Laal) b Al agrs (s paidall aajall 1 A6 B3
AdYL Y AA L alad) 3 jolall gilal) Can gy dsalSY) Aadal) (i dlals calay]
Ay Osl) of V) Ay Saall e opg Gsd il Agall sl Asladl
Oty Sels Yoo /YA A8 glally 40 /ATY a8y aakill agupally 40/VY0

L 267 .o <1998 (&)1 elindl Alaa (ALl / el (1997/2/5 sl 247 3, 4l ol 5y (1)
- 346 .0 1995 (@) oLl dlna ilsall/ S0 (1995/1/24 ) 255 35 )18 «olid (55 (2)
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Agie Balall ASAY) 2is 2 ol Jla 8 dahall 038 (8 4jlaY)

o b G ol Ll 0sSe L)Y Aabal) iy paitall Sl g salls
Ja a3l e Lglaal 5))3Y) dgalse (pouvoir d’injonction) ¥ dlalu Jlesic
DDA 3 el APl Slasl ate by (63 bl o (e (s
O sl

)Y daball (mp pad Lad Ladlall SUl g il el g (e
Ol Alaall Agall (5)0 Gudaa allai (he 1T Balall Caai 38y Algall (508 Lulaan
leils e lehal o Lwln 3a3) dlaal) ol e ¥ 4l Lo Yoo /YYY 4,
2D oo ey G meadl) o dahas oSag o aly 4y ol @)l Jae i il
e st LA sp Alaall I8 O agleay ARl Bl 8 4l Laal o))
S AaalSY) daball e calias dlaall  ald J8 (e Ay jiall daball o) i Les
Lo (It of iy Lo oS0 S o Loyl Lajisn Ay Lgiallae saay
Al eand Aaly Ay Alabis e Za)SY) Aabll il (ot Lad il 4y Ay
Ol e s & Liady bl i) axe S 5ly a clllal) el by o iy
NAgiad iy dalyall

1A |,<Y) AaJal) sk jalal) aSal) dada (ALY 53
dilagll il (o dail) Y Al (3 (e ZaalSY) Aaball gl Gl o)
Lalyally dpal Lalg Ailiad W) (585 aalil) dales (o Esmein agedll (o) a5 . 45Ul

(1) Voir les articles L. 911-1 et L. 911-2 et L. 911-3 CJA.
(2) Voir les articles L. 911-4 et L. 911-5 CJA.
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Al 3 Al SY) claal) iy dloadl) )y dslaadll yelsY) cp 485 020
Y oalill 5a¥) dlalad) e 585l L)Y Aabadl (i DA Ol s e ¢ 5V
asSaall dnmdll domay leidie alea A Aflgl) Al Yy Aibadll deall el (55
Alsall i s ety s Ll (<0 Galy e (S8 paar ) 13yl
O I BLEY) sy Aaady Ao ddalus laely] ol dlley ) il Ly )
Alaall jalsly pimll Cig cabli DA e il o) el Jis Y La)SY) daall
PSal dia AalSY) Aaball (aph DA o g sl gl @ ol b U
Aalyall dalial) dnalyall o) 23S AalSaT b ysie) cpm I3 algin) (a3 g ¢ Sl
el Ll Cilanlya (g 8 Al SY)

\gaiualiy 40 |SY) dalad) waad da. (Al 3,84 @

2l Flll e Glpedls o Sl LalSY) Aabad) lske o))f & il sasy
Lo lebaa Lo Ll Laylate aaig daa)SY) dabal) dpbas lan (st g2 4l (4
cJraaill e WG

tWladag dalad) Ol s 1 AgY) 3R
20 V) Glopndls Tas Y Al Y1 aal) of o ousi il Algall (ulae Slgtin) iind
Dy 41 Lgilip ey palall dang ol s By ¢ 2udill 510U s graal) Algall oLt
Alls (S L @llyy il Alga a3 3 Dpais Al omlall pids Olguias

(1) Eismein, « L’origine et la logique de la jurisprudence en matiere d’astreinte », R. T. D.
C. 1903,p. 36.
(2) CE, 3/6/2009, M. Huet, Rec., T., p. 907.
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pdiall allal) e (il gl 3gar cany Al LalSY) dahal) (msh suse IR s
GG YAY &) bl e Om Cus AalSY) Adal)l (ap pagad G deld
Gsd ol Of Cpn B VE/V/Y0 sy deas dealyll aui ol Pao)y/vy
G 5 YNV e Hlie) e ieall LalSY) Al ais oh oSs all
Aahall lage wass dgal Ll L Lgadanl )<Y dahall caehd Y A e il
load AT duia) Bang IS 0 (e e 2any gy oalall il ey 4ild Zaal SY)
o Aabal) Jlake o WS ST o et of Legaud of Lagy 0195 a5 il e 51aY)
Cag ol lald (s smaat (o Cuns ay aloas of el A (ol 3 (Tl

Ague & (S0 BIAY) gag Azl IS

1A | SY) dalrd) A A B
leralan b ol Wlate (& sl Juin d8e Jua¥) 3 055 Al SY) aball o)
bt die oy dupas Al Ll aiaty N paldl 8 e SLY) in
Al §ypems AaSad) (myis o (Sars (Dl e Lo cay ) Al 3 s
Ll Cuns Ollgie palaall Jhall b Qg dis Y pem IS lldg Auiles dale
G Sl 3Ll olad) ol Ty e b omlil) Alle i Al sde b

(1) CE,17/5/1985, Mennerét, A. J. D. A. 1985,p. 454.

(2) CE,11/3/1994,M. Soulat,A. J. D. A. 1994,p. 388.

2326 .02 <1995 ()Y eladll dlae alsall/ aaean 1995/2/21 )l 281 3 i olad (555 (3)
(4) Voir Article L. 911-7 CJA. 3éme al.

(5) Voir Article L. 911-6 CJA.
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a0 IV BBl e el o AT dahe i o 4i€as (Pguiaiy dalgal
kg gl e )yl deaa 3 A1 @l oS5 o8 ) el o b)) 13 i
DAL s g el S gl aae Al 8 3aa) SY) Aaljad) dpdan ) AeSadl)
Mg \gnaan I s of L) il e 8 e (Plagall 3

O Cpme e e V) oo il g ¥ o AaSadl) )8 of L b oSag
Y5 (Oalpall L5a I lgie el andll Jigads lgibead cass ) LualSY) dal )
> s AAlSY) Aball e ern Jagad San Biles i (gl Sl Ol b aas
S dalall e a2l o dlgal) dija ) Ualiie] 4y asSaall Gangeil) dad e o3
Lageads cdalbio danhally alall 3k g 055 Y (Al A any &yl 1
Lol il Y allae duiall o (g 4alSal Gans 8 Ulal i) oy’ Lavie
e Liae Calaal 35k (53) ) pally Jlaall 5} 2l SY) dahyal) oo ans Lglaas o
093 e Al sl juil) Jaa (I esalll Laxie 09l G (5S¢ Jndl) ) pall dad
Ji ol o) ddla e ) s el o) dbladll @Al L) sl Gual)
Bl ol JlaaYl of sl lole Joasll 3agll daae

ahall G a8al) gl 33L o) oly i) g sl o ) BLEY) sy
e 1y adall AL LIG Lajlacly daSaall J8 (o lghbial 2as L o sSaall La)SY)
Y ng 09 (e L ol ) Al e bill Aalla Bjpa lgte il

(1) Voir Article L. 911-7 CJA 2éme al.

(2) Voir Article R. 921 CJA.

(3) Voir Article L. 911-7 CJA Ter al.

(4) CE, 11/1/2006,Département de la Haute —Corse, requéte No 262621.
(5) Voir Article L. 911-8 CJA.
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faal) wds (M slear o onag Lgia ilgia o Lo agan B vl el aay diS
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G Al lial) Q) (g)pll Gulae Bacbae il ol cdudnl) G lag 2
> b oailly Sa¥) Jilug () esallIS inll 31 aBl) il e iy ol il
Al Lladll clgall ol dinl) e (paiian Gl Lgaidise o) 5aY) Adggue caii

J¥ Juadl]
il Ao ey Gl dudladl) e Jilugl)
LAl dam e glay) das lals e dabina Jileg J olal claal W
Glasagl il Ulal elld Qi a8y Lija 5l WIS agialiadl 5plall Al

2001 o) daadall ¢ Phinay) 25 cypiia (g3Y) gl 3 els¥ls Al SY) Aahall callhpms ubie . (1)
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2 Y Clige & ol ) 8)Y1 B (e Al el 2 4 Gl 2o D)
LA sia Jf sl die Cantial Le Dol La2 Cagngs (goeall Leijlud 2ay aile
dely e Bgear Apdll (ulae dxabe Allall Cangid By (oY) saal) il

(L0l 3yaall) Afladll el 8yl J 43)3)5e il

: ) Ak (e A ilagdagil) ks 1041 B840 @

) i TS (agnd 3 LD cilalial) ok e Al (udae s Y
Silis b Cpai ) Ubal laliolig . pageadll 138 8 b (gl o2 ol 5ly s
B oo AP bl il 4 plal ) e of i L oly Wels e
Pige g i) ane Al i 4 Ll axe aagiy Lo Lad 5 (Dolayl

bl w530 1963/7/30 oyl slall 63766 &) aspall #U1 Ay
gl 4 i LS ol Algal (ulaa Lty

Article R931-1CJA saldl 8 sla &I

Modifié par Décret n°2017-493 du 6 avril 2017 — art. 4

«Lorsque le Conseil d'Etat ou une juridiction administrative
spéciale a annulé pour exces de pouvoir un acte administratif ou,
dans un litige de pleine juridiction, a rejeté tout ou partie des
conclusions présentées en défense par une collectivité publique,
l'autorité intéressée a la faculté de demander au Conseil d'Etat
d'éclairer I'administration sur les modalités d'exécution de la décision

de justice.

(1) CE, 25/6/2001, Ste Toulouse Football Club, Rec.p. 281 ; CE, Ass.,29/6/2001,
Vassilikiotis, Rec.,p. 303.
(2) CE, 21/3/2001, Mme Essaka, Rec., p. 150.
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Le Conseil d'Etat se prononce également sur la demande qui lui
a été renvoyée en application de l'article R. 921-1.

Ces demandes donnent lieu a la désignation d'un rapporteur dont
la mission aupres de l'administration s'exerce sous l'autorité du
président de la section du rapport et des études. Sur décision du
président de la section du rapport et des études, le comité
mentionné a l'article R. 931-3 peut étre saisi, pour avis, de la
question. Le cas échéant, il est fait mention de l'affaire dans le
rapport annuel du Conseil d'Etaty .

O Y B e adkall 7 Latin) alls o 850 Balall Gl DA e Cpasiag
Load of dalidl as lail Lgie jalall LAl JUadly (goeall Lgi)lad sie V) Yok
bl sladll Ui aca Wis o LIS Leallas o) 2ie

S ol UK A Glaal o)yl () daiadl) Alalull Jd (e llal) iy
J8 e Sl oda aadil Jladl L] (053 (30 Alldg agld e Cpanasiall Cpilasal
2000/5/4 & solall pguspall ey aY @lld ol a8y . palad) gilall alas]
Al wluwally (Collectivités territoriales) dlgiwall dolaall Luallaally cilisgll
ALl Galaa ) Ailae il i

b Gl il Agal) Gulaal alil) luhyally sl and eliach aaf tgug
sl elinc] B8S J (e 4 Jgll) 2y pageadll 138 b (gl Basua slac)y (llal)
el (g BLB Dy ially 4ilip ael) athy (g Alse Byae A gl sShal
el Aglaall any alall (ghlly Asliadl) cilejliall aud ush) agin (e dlgall
e )l 3 GaY Ll dandal) ddladl cligll o 30 ale e (gl
Ul S S el s Y B 1 o I iy e gl
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Log Allaall Aol iy iy (il aamdS Gyl Ly pam Jains Ll G e 2y
e lgleal il Blsll ) esnlll LG Lesing Colasnsally 050l gy diai

pelggall aal et aa eyl e a3l 13) hud Sl

'L’aide a I’exécution reléve en fait du registre de la mediation,
voire de I’admonestation”(!),

G 1995 alall e elaiy) &lay) Adlim) Slaally du)laY) aSlaal) cudac]
ALgal) Lidaas Dgeana S G ans elal) 138 ) ggall

Mas) Asal) udaa g Joallay o (goeall o850 I Ly owidll gl Slal a8
@iy dialal) Aoy aSlaall (gan) Ch)E ol 4ihhE 20 a6 dualiall )
foh L ey

(Article R931-2Modifie par Décret n°2017-493 du 6 avril 2017
—art. 5)

« Les parties intéressées peuvent demander au Conseil d’Etat
de prescrire les mesures nécessaires a I’exécution d’une de ses
décisions ou d’une décision d’une juridiction administrative
spéciale, en assortissant le cas échéant ces prescriptions d’une

astreinte.

(1) Jean—Louis Dewost, « L’exécution des décisions du juge administratif ».
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La demande ne peut étre présentée, sauf décision explicite de
refus d’exécution opposée par I’autorité administrative, qu’aprés
I’expiration d’un délai de trois mois a compter de la notification de
la décision juridictionnelle dont I’exécution est poursuivie.

Toutefois:

1- Si la décision juridictionnelle a ordonné une mesure
d’urgence, la demande peut étre présentée sans délai ;

2- Si la décision juridictionnelle a fixé a I’administration un délai
pour prendre les mesures d’exécution prescrites, la demande ne
peut étre présentée qu’a I’expiration de ce délai ».

(Article R931-3 Modifie par Décret n°2017-493 du 6 avril 2017
— art. 6)

« Les demandes présentées sur le fondement de I’article R. 931-
2 ou renvoyées au Conseil d’Etat par un tribunal administratif ou
une cour administrative d’appel en application de I’article L. 9114
sont enregistrées par la section du rapport et des études. Le tribunal
administratif ou la cour administrative d’appel ne peut renvoyer au
Conseil d’Etat une demande pour laquelle une procédure
juridictionnelle a été ouverte en application de I’article R. 921-6.

Le président de la section du rapport et des études désigne un
rapporteur au sein de cette section. Celui—ci peut accomplir toutes
diligences pour assurer I’exécution de la décision juridictionnelle qui

fait I’objet de la demande » .
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lgse by g duinill e o) Gand dal) Jilusl) 281S Manivun Ailoadl) oyl 3
el die e ol Ll ol Aluhall ok e ) dsliall Byl AS: Lgige s
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(1) CE, 29/12/2000, Colombeau, Rec., p. 1141.
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en ce qui concerne la procédure d’astreinte d’office. (1) Voir Article R. 931-6 CJA
(2) Voir Article R. 931-4 CJA.
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... Certains auteurs voient dans les administrateurs des préposés de la société (Pic, I, M.
206, 481; Lacour et Bouteron, ed. 1921, I, n. 304).

Mais dans l'opinion qui parait prévaloir actuellement et a laquelle nous nous rallions, les
administration, constituent un organe de la société, remplissant une fonction instituée par
la loi, et a laquelle certains attributions pour dévolues par celle - ci (Escarra et Rault. 1V,
n, 1359, P. 14; Ripert et Roblot, I, M. 1269, V. supra, n. 399).

Emile Tyan; Droit Commercial; T. I; Page 660.
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(3) Le directeur général adjoint, nommé par le conseil avec I'accord du président est un
mandataire substitué de la société ."Code de Commerce annoté, Safa et Fabia, Art, 153
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(1) H-T Rifaat, La liberté syndicale dans le cadre des droits fondamentaux, in les nouvelles
tendances du droit du travail op. cit. p. 33 et suiv. Plus specifiquement p. 33 et suiv.
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N. Yaacoub and L. Badri, the labor matket in lebanon, CAS in lebanon, «Statistics In Focusy»
(SIF),
http://www.cas.gov.lb/images/PDFs/SIF/CAS_Labour_Market In_Lebanon_SIF1.pdf
S. Ajluni and M. Kawar, toward decent work in lebanon,
http://www.ilo.org/wcmsp5/groups/public/—-——arabstates/-—-ro—-
beirut/documents/publication/wecms_374826.pdf
Informality in the labour market is defined, among other things, by the absence of explicit
and registered work contracts and/or the absence of social security coverage for workers
on the job. The available and most recent (2009) labour market data from the Central
Administration of Statistics (CAS) suggests relatively high levels of work informality. Data
illustrate the working status of all employed persons in Lebanon in 2009. About half-

received monthly salaries, suggestive of more formal arrangements, while the remainder
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were self-employed, paid hourly, daily, weekly or on a productivity basis, or worked for their
families.
The high rate of informality in the Lebanese economy is another way of saying that there is
inadequate social protection for working people or retirees.
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(1) Intervention de M. Vladimirpidla, Commissaire européen a I’emploi, aux affaires sociales
et a I’égalité des chances, conférence OCDE-OIT sur la responsabilité sociétale des
entreprises, 23-24 juin 2008, Paris : « Pour I’Union européenne, étre socialement
responsable signifie non seulement satisfaire pleinement aux obligations juridiques
applicables mais aussi aller au—-dela et investir davantage dans le capital humain,

I’environnement et les relations avec les parties prenantes ».
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(2) Loi n° 2002-303 du 4 mars 2002 relative aux droits des malades et a la qualité du systéeme
de santé, JO, 5 mars 2002, p. 4118.
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(1) MOQUET-ANGER M.-L., Droit hospitalier, 4éme éd. 2016, LGDJ, p. 314.

(2) Article L. 1110-2 du CSP : La personne malade a droit au respect de sa dignité.
(3)HAYEK (E.), Notre chaos médical, Essai sur le sOystéme de santé au Liban, Publications
de I’Université Libanaise, section des sciences sociales n°1, Beyrouth 1980, p. 21.

(4) Article L. 1110-5 du CSP : Toute personne a le droit de recevoir les traitements et les
soins les plus appropriés et de bénéficier des thérapeutiques dont I'efficacité est reconnue et
qui garantissent la meilleure sécurité sanitaire et le meilleur apaisement possible de la
souffrance au regard des connaissances médicales avérées. Les actes de prévention,
d'investigation ou de traitements et de soins ne doivent pas, en I'état des connaissances
médicales, lui faire courir de risques disproportionnés par rapport au bénéfice escompté.

A31 .pa 1997 @ 11 axe cdlill) dslaaill il cdplall Adgguall & sliill o2 bl dung (5)
Jaaally 239 .42 1994/3/3 56 9 8y . .z 1994/2/22 £l 288 a8y Sballl dadal) QIaY) (5388 (6)
4877 .0=2012/10/25 &5 45 & . .z 2012/10/22 ) 240 & Gl Casa

189



Soelie o canbdl A1 o saine o disin o 4B I kil (535 Lelaay)
Oly daliany iy dubuil alabay o Ganall dalle Pl bl oy diaan
(Dalaaly dlially adas

Oad L Fhally el bl Jd (e dadall lad) 3 (anpal) G GuyS a0 S8
b 2015/9/3 b \ed Jbas Plrg 8 dsinall i) deae o] cdga
bl B 5 Baiiy Lana (alyal (g dilay W a3 Eolall AL B (addl) 3a
Py 8 Asalgy) dingl) i AT Aga Gag -4ie dayns o 22 (K Vg ruidas
63 Lo syl elga el olE b (o dulgsuall 2008/4/24 &)l ! A 4
(Cigase el 1388 Joli (o Aealll) Clieliadll dagy aal) gl il
plal) ililana 35 dgal) Ailiall B Qanall 3a Tae Callis o Calall o Byias
sl

& e JSI 2 Ohal) aaaiy Cadall aalgs cddall duliall 3 Gansall B (o
O i) Ol e ey Aga cpad . Daahall Rlgsadl Al cins jladl) dlls
e € g cnl € e o Al G gl e dldl) sald) am
Caiye dgas il ol Glaall dlls L mga ol aiye ae laalsie OIS 1) cacaliaidly
dgas oo Kby ) ) mall 5 Gl 13 sela ol Ghall dlls b mss
dal e piar o) Cadall Jean Yy Bl Bl Alla V) AU clilany) e
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(5) Article R. 4127-9 du Code de la santé publique : Tout médecin qui se trouve en présence

d'un malade ou d'un blessé en péril ou, informé qu'un malade ou un blessé est en péril, doit
lui porter assistance ou s'assurer qu'il recoit les soins nécessaires.
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(1) Article 223-6 du code pénal : Sera puni de cing ans d'emprisonnement et de 75 000 euros
d'amende quiconque s'abstient volontairement de porter a une personne en péril I'assistance
que, sans risque pour lui ou pour les tiers, il pouvait lui préter soit par son action personnelle,
soit en provoquant un secours.

(2) LECA A., Droit de I’exercice médial en clientéle privée, LEH 2008, p. 123.
(3)-145-135 .= <1978 cassall aidgguay canlal) ¢ i Cung

(4)VIALLA F., Les grandes décisions du droit médical, LGDJ, 2010, p. 184.

(5) Article 2 de la déclaration de Lisbonne sur les droits du patient, adoptée par la 34éme
Assemblée Médicale Mondiale, septembre/octobre 1981 et amendée en septembre 1995 et
révisée en octobre 2005.

(6) Article L. 1110-8 du CSP : Le droit du malade au libre choix de son praticien et de son
établissement de santé et de son mode de prise en charge est un principe fondamental de la
Iégislation sanitaire. Dans le méme sens, voir Article R. 4127-6 du CSP : Le médecin doit
respecter le droit que posséde toute personne de choisir librement son médecin. Il doit lui
faciliter I'exercice de ce droit.

(7) Cass. ch. réunies, 16 mai 1963, n°61-90673, Bull. 1963, 3, n°4, D. 1963, 437; Cass.lére
civ. 31 oct. 1989, inédit ; Cass. lére civ. 6 mai 2003, n°01-03259, Bull. 2003, 1, n°109, p.
85.

(8)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’Université
de Liege, 2eme édition (éd.), Larcier 2016,, p. 147.
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(1)-1994/2/22 #1288 48, Alull) dplall Q1Y) 058 (g (g9 pally dailidl Ll

(2)-712 .= 2011 4w 22 28 (o)) sliail) dlae 2006/03/30 )l 381 a3y 13 Alpall (g)58 (ulaa
(4) CE, 12 décembre 1953, Rec., p. 545 ; CE, 18 février 1998, Req. n°171851.

(5)CE, 28 mai 2003, n°249527 et CE, ler octobre 2004, Req. n°261746.

(6) CE, ord. 26 juill. 2017, n°412618, AJDA n°33 du 9 oct. 2017, p. 1887. Dans le méme
sens, v. Cass. 1re civ., 26 juin 2001, Bull. 2001, I, n°192, p. 122 ; CE 13 nov. 1953, Vernes,
Rev. Droit public 1954, p. 563, Rec. p. 496.

(7) Article R. 4127-5 du Code de la santé publique : Le médecin ne peut aliéner son
indépendance professionnelle sous quelque forme que ce soit. Dans le méme sensv., R. 4127-
8 du CSP.
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(2)Cass. 1re civ. 20 mai 1936, Docteur Nicolas contre Epoux Mercier D., 1936, I, p. 88,
rapp. Josserand ; Sirey. 1937, I, 321, note Breton ; Gaz. Pal. 1936, 2, jur., p. 41, concl. Matter.
(3) Article L. 1110-3 du Code de la Santé Publique : Hors le cas d'urgence et celui ou le
professionnel de santé manquerait a ses devoirs d'humanité, le principe énoncé au premier
alinéa du présent article ne fait pas obstacle a un refus de soins fondé sur une exigence

personnelle ou professionnelle essentielle et déterminante de la qualité, de la sécurité ou de
I'efficacité des soins.
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(1) DIEU F. « Les Temoins de Jéhovat et I’Eglise de scientologie ; situation au 16 octobre
2013 », D. n° 1 du 9 janv. 2014, p. 41.
(2)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’Université
de Liége, 2eme édition (éd.), Larcier 2016,, p. 184 et ss.

(1) 59 i i sasiall aed dalal) dseanll J5Y) dudall 2lans) £L51 1946 e b (3)
(4) GIRER M. et KLESTA L. « L’obligation d’information du médecin en France et en
Italie », RDSS n°5, sep-oct. 2015, p. 853.
(5) BACACHE M., « Panorama Dommage corporel, octobre 2015-fséptembre 2016 », D. n°
37 du 3 nov. 2016, p. 2187.
(6) Cass. 1ére civ. 9 oct. 2001, n°00-14564, Bull. civ. I, 249 ; D. 2001, jur. p. 3470, rapp. P.
sargos, note D. Thouvenin, in VIALLA F., Les grandes décisions du droit médical, LGDJ,
2010, p. 33 . « attendu, cependant, quun médecin ne peut étre dispensé de son devoir
d’information vis-a-vis de son patient, qui trouve son fondement dans I’exigence du respect
du principe constitutionnel de sauvegarde de la dignité de la personne humaine... » ; Cass.
1ére civ. 12 juin. 2012, n°11-18.237 D. 2012, 1610, note J. Gallmeister.
(7) CEDH 2 juin 2009, n°31675/04, codanca c/Roumanie, JCP G, n°41 du 5 oct. 2009, 308,
obs. P. Sargos.
(8) Cass. lere civ. 12 juill. 2012, n°11.510, D. 2012, 2277, note M. Bacache ; Cass. 1ére civ.
12 juin 2012, n°11-18.327, D. n°5/ 2012, 1610.
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(5) Cass. ch. req. 28 janv. 1942, D. 1942, jur, p. 63 ; Cass. 1ére civ. 5/5/1981, Gaz. Pal. 1981,
somm. p. 382.
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(2) DIAB N. « Le droit du patient a I’information médicale», Revue Al-Adel, n°1 /2014, p.
62.
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(4) MOQUET-ANGER M.-L., Droit hospitalier, 4¢éme éd. 2016, LGDJ, p. 344.
(5) CE 27 juin 2016,, Centre hospitalier de Poitiers, n°386165, AJDA n°24 / 2016, p. 1316 ;
CE 16 juin 2016,, n°382479, AJDA n°23 / 2016, p. 1264 ; D. n°26 / 2016, p. 1501 ; Cass.
1ére civ. 23 janv. 2014, D. n°9 du 6 mars 2014, avis, p. 584, note M. Bacache, p. 590.
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(2)ROUSSEL F. « note sous CAA Paris, 16 juin 2016, Mme Bezzaz, n°15PA02209 », AIDA
n°33 du 10 octobre 2016, p. 1876.
(3)TA Melun 26 mai 2017, n°1509629, AJDA n°41 du 4 décembre 2017, p. 2341.
(4) Toute personne a le droit d'étre informée sur son état de santé. Cette information porte sur
les différentes investigations, traitements ou actions de prévention qui sont proposeés, leur
utilité, leur urgence éventuelle, leurs conséquences, les risques fréquents ou graves
normalement prévisibles qu'ils comportent ainsi que sur les autres solutions possibles et sur
les conséquences prévisibles en cas de refus. Cette information incombe a tout professionnel
de santé dans le cadre de ses compétences et dans le respect des regles professionnelles qui
lui sont applicables. Seules I'urgence ou l'impossibilité d'informer peuvent I'en dispenser.
Cette information est délivrée au cours d'un entretien individuel.
(5)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’Université
de Liége, 2eme édition (éd.), Larcier 2016,, p. 184 et ss.
(6) Cass. lére civ. 14 octobre 1997, Bull. civ. I, n°278, JCP G. 1997, Il, 22942, rapp. Sargos,
I, 4068, n°6 obs. Viney ; LPA 13 mars 1998, p. 18, note Dagorgne-Labbé ; RDSS 1998, p.
68, note M. Harichaux ; RCA 1998, comm., n°374.
Dans un arrét important, la Cour de cassation a estimé que le patient doit étre informé de
différentes techniques opératoires, de risque de chacune d’elles, les raisons du choix du
chirurgien pour I’une d’entre elles : Cass. lére civ. 11 mars 2010, n°0911270, Medical
Insurance Ldt et a. ¢/ ONIAM et a., D. n°18 du 6 mai 2010, p. 1119, note M. Bacache ; Gaz.
Pal. n° 84 du 25 mars 2010, p. 10, avis d’Alain Legoux et note C. Quézel-Ambrunaz, JCP G.
n°14 du 5 avril 2010, 379, note P. Jourdain ; CA Paris 12 février 2010, n°08/14101 (un
document écrit remis quelques minutes avant I’intervention ne suffit pas pour satisfaire a
I’obligation d’information)
(7) CE 19 oct. 2016, centre hospitalier d’isoire et SHAM, n°391538.
(8) 11 s’agit des risques connus de cet acte qui, soit présentent une fréquence statistique
significative, quelle que soit leur gravité, soit revétent le caractere de risques graves, quelle
que soit leur fréquence
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(1) LECA A., Droit de I’exercice médial en clientéle privée, LEH 2008, p. 347.
(2)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’'Université
de Liege, 2éme édition (éd.), Larcier 2016,, p. 213.

(3) Article L. 1111-2 du CSP: En cas de litige, il appartient au professionnel ou a
I'établissement de santé d'apporter la preuve que I'information a été délivrée a l'intéressé dans
les conditions prévues au présent article. Cette preuve peut étre apportée par tout moyen.
(4)Cass. 1re civ. 25 fév. 1997, Bull. civ. I, n°75, D. 1997, somm. 319, obs. Penneau ; JCP G.
1997, 1, 4025, obs. Viney ; RTDciv. 1997, 434, obs. Jourdain ; Gaz. Pal. 1997, I, p. 274, rapp.
Sargos, note Guigue ; RDSS 1997, p. 288, obs. L. Dubouis.

A8z - T osSAl faladl ally .z 2 2012/8/14 5, 676 &) S ¢ jgea & Sad) Byisall il (5)
2369 a4 232l 2014 Jandl Alas (e i " cpnalill Jass il
(6) EL MAOULA D. « L’information du patient, rencontre douloureuse dans les services

hospitaliers libanais », Revue Al Adel n°4 /2007, p. 1854 et ss.
(7)VIALLA F., Les grandes décisions du droit médical, LGDJ, 2010, p. 156.

208



Ayl Jala 38 43l LSl o3gd iy of damills ((Dpandl @l slgay) ade
ehal Ui gl dilae viey Cuball of Cund Labal) dlaall 45,800 Jd g Lle
Adeall eha) (85l Lo @llia Gl lgales ol Gupall a8 dilee

Qs e eg (Palaghall o Jgantls Gaiall 33 494 3l Lad Ll
Ja 8 a3l Bytiad) Ladlgally (o pall Gsin (3538 Cpa A 5oLl ass (O s )
SLaly (Desall alial Cims et e i gl (il die S ) Glanyall )
ol (g3 agibal Hhal Guaee sl oS Levie V) cadde 8ol
dalye Slo g LY aling aie b Cilasbeall A0 Sian G o) ansal) gakiing
el sk e Ll fig 38 lals Jasd Cilasleall (e dasbes o)) i 13 2 Dlall
S Clasladl i ) Wil Cudall ey o) oS o2l 2las e
Aol (el dabias Jal (e clgalany

b @i pana) gaidl Slel e ) ses dune Gl a9y de s
A8l slelye po caigill Baa e @) atlile alil g OUal Cany 4iliy A0Sl e
(Bl @3 oy il dpully slew AU ddall QIS 098 (e daslid) 5ol

(1)Cass. 1re civ. 25 fév. 1997, Bull. civ. I, n°75, D. 1997, somm. 319, obs. Penneau ; JCP G.
1997, 1, 4025, obs. Viney ; RTDciv. 1997, 434, obs. Jourdain ; Gaz. Pal. 1997, I, p. 274, rapp.
Sargos, note Guigue ; RDSS 1997, p. 288, obs. L. Dubouis.

(2) LECA A., Droit de I’exercice médial en clientéle privée, LEH 2008, p. 344.

(3) Article L. 1111-2 du CSP : La volonté d'une personne d'étre tenue dans l'ignorance d'un
diagnostic ou d'un pronostic doit étre respectée, sauf lorsque des tiers sont exposés a un risque
de transmission.

(4)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’Université
de Liege, 2éme édition (éd.), Larcier 2016,, p. 207.
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3 05 L ISy el Gyl gy ity A1 ol sladl) Apad) 038 Jadiip 2 35kally Aakai¥ ) cpailsilly Aalad) D)
clie) Y (1 saddey claba) A Gapadl) daiity ) aiige Lujlae (o b 4niiinl ol adfiS) ) aale ) o],
Alatll laatia g s yal) Aaliae slelyes Lojle canlall i 3 ccamsall 130 Lol duigall puad) (o dpnida iyl
G YT aly cdmaall ailla algd colball wie Uad 4aiy (g gl el syl ol of caslall ey (2 2 olal

cie @S el dalias (e of (5 Cilaglas salgal) o2a
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Aede (aliayl eYsa ¢ o) cudall e Cangy laaiad Lgale age DUl 43Ky ol

sl Jard) Ao (i sal) dBbga ) g pa— WG

A DO Ll el Aoy jaleall & yuay55 Slel o Jg¥1 Tasall Tandas
32523 gmolall ladais 1947 120-19 8 Pauad) Aol daSadl) \g3al
Oviedo dls) (o duclal) salally 1964 dis doallall doneall Sida (Plef (1
Lgyslh Ledae oo 8plall (Biomeédecing) (elall Cidag ludyl) Gsiny dalaial)
Bl diiilse (190 (e padd o (b dee ¢l ehal oS Y 1997/4/4 &b
Aald el Gaddl) Alga (05$5 o ing Aaapeally Bty

() ) sl Al foldd) anl a iasall Adblga o Jgeanll 85 5 )
elial Gl bl 3a 58 &adlsal) o plinaY) ) slhel Ganall Ga alis) o
i) S5 (samnll Al Alens lay ole Tase SIS g5 Ohpnal) ALY 4 a3

(1) TERNON Y. «Quelles limites & I’expérimentation sur I’homme ? La criminalité
médicale nazie en procés », Les cahiers de la justice, n’3, 2012, p. 15.

l) el A5 ke 200 e 1947/6/20 N 1946/12/9 ¢ frnars b el daSlae s (2)
Al e Ala) daliie ) Lyl » 5« Al s aihag all aelia » Sienas agaled] 415 SS ALY

T A @y (plaeYh digi das) agie 16
(3) Convention internationale sur les droits de I’homme et de la biomédecine.
(4) CE, ord. réf., 16 ao(it 2002, n°249552, D. 2004, 602, obs. J. Penneau ; Cass. civ. 2eme 19
mars 1997, n°93-10.914, D. 1997, 106 ; Cass. civ. 2éme 19 juin 2003, n°01-13.289, D. 2003,
2326 et 2004, 1346 ; CE, 3 déc. 2010, n°334622, AJDA 2010, 2344 ; Cass. civ. 1ére 15 janv.
2015, n°13-21.180, D. 2015, 1075 et 2281 obs. M. Bacache. (GALLOUX J.-C., « Panorama
Droits et libertés corporels, février 2016-février 2017 », D. n°14 du 6 avr. 2017, p. 782).

Gk 62 o8 ., .z -2014/11/20 &b 625 &) i) il Classdll Gslal Liasall Gl (5)
(10939 .= 2014/11/25
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(1) MOQUET-ANGER M.-L., Droit hospitalier, 4¢eme éd. 2016, LGDJ, p. 355.
(2)VIALLA F., Les grandes décisions du droit médical, LGDJ, 2010, p.. 127.

(3)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’Université
de Liege, 2éme édition (éd.), Larcier 2016,, p.164.

(4) BACACHE M. « Législation frangaise », RTDciv. n°3, juill.-sept. 2011, p. 604.

(5) Article L. 1111-4 du CSP : Toute personne prend, avec le professionnel de santé et compte
tenu des informations et des préconisations qu'il lui fournit, les décisions concernant sa santeé.

o= 2004/2/13 &35 9 sxe . .z 2004/2/11 )b 574 28) spiiea) dadlgally asall Bsis (53E(6)

(11 saldh 6 salall o) 705
(7)Cass. 1re civ. 20 mai 1936, Docteur Nicolas contre Epoux Mercier D., 1936, I, p. 88,
rapp. Josserand ; Sirey. 1937, 1, 321, note Breton ; Gaz. Pal. 1936, 2, jur., p. 41, concl. Matter
; Cass. req. 28 janvier 1942 Teyssier, D. 1942, p. 63 ; CE 26 octobre 2001 n°198546, RDSS

2002, p. 41, note Dubouis, AJDA 2002, 259, note M. Deguergue, RTDciv. 2002, 484, abs. J.
Hauser. ; CE 16 ao(t 2002 n°249552, D. 2004, 602, obs. J. Penneau.
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Aigme Vs & Ll Jgyil Lelndl (Ko XS (3l daball cillell

]40 o ‘1978 ‘@M\ 4@}5&4} geg.l:d\ cg,—'\ei g (1)
(2) CE 16 décembre 2016 n°386998, AJDA n°6 / 2017, p. 331.
(3)Article L. 1111-4 du CSP : Aucun acte médical ni aucun traitement ne peut étre pratiqué
sans le consentement libre et éclairé de la personne et ce consentement peut étre retiré a tout
moment.
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A 3 0 o) gl 1Ny caflgns Gl alel 8 (5 o) aa el 1aa

4118 .4=2002/3/5 . .z 2002/3/4 &y salall punill el Boia o5 (1)
(2)Article L. 1111-4 du CSP : Toute personne a le droit de refuser ou de ne pas recevoir un
traitement.
Le médecin a l'obligation de respecter la volonté de la personne aprés I'avoir informée des
conséquences de ses choix et de leur gravité... L'ensemble de la procédure est inscrite dans
le dossier médical du patient.
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(2)VIALLA F., Les grandes décisions du droit médical, LGDJ, 2010, p.. 136.
(3) BOUCHET M. « Obligation de minimiser le dommage et refus de soins », D. n°44 du 29
décembre 2016, p. 2612.
(4) THERON 8. « Les dommages liés a I’activité médicale», RDSS n°6,nov-déc 2017, p.
1079.
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(3) CE 4° et 5° ss-section réun., 19 sep. 2014, n° 361534, D. n® 36 du 23 oct. 2014, p. 2053.
cJaa) dlaa cglaada [ 2 e -2 < 2005/10/6 Gyt 35 a8y 18 ¢Aslil) d8jal) o Wl 8 16Y) daall daSaa(4)
380 .02 2006 drs 1 2ae

(5)Article L. 1111-6 du CSP : Toute personne majeure peut désigner une personne de
confiance qui peut étre un parent, un proche ou le médecin traitant et qui sera consultée au

216



wisda o yuanily Al rany Y gng b A Gyl sl Jla b 43l o
Gl Lha Gl Godi] 138 gy (el )l MASY Ay peall clasleall g
A Zlal) a1 Vs (3013 Lesms Y ¢ aall Gyl gumgy oo e sl 3

glasl peslall padhl) e Y upaldll el 1 galais Vs

Alludia 08 il A macw ¥ gudy (b (i all-2
palid] dlge 28T bl e cings 4] g el e (mnall 38 aae )
O e o e Lahall V1 sl e B saldl et 3) Dl & cpaass
g ililge elac) Gl e jhan 13 o b Jas JS (B (il 82l s
Girall A8 pmge padill ol (A daal) (e fedy Allile ABbjge MA] quudal) o
s 3 Y) Padeal) o) 1286 hoals OIS Jla 8 S350 Siaadl 5f ald e Llas
Ol ) e g pdially Al Balall (s Jaill g L Aaiiy) I gkl
Al e ¥ Ganall 138 gy OIS 135 eyl sall il o jimy of candall e
DAany) Al 8 o) DUl eV 8 Y cansd o) aag i) o el
dgd Aiblge (e ST o)) LA 2l 5 jald Aalladd ey 3 udall e sl
alfias dadlga o Jpeand) 33 13 L) Aadladlls psy o AUl YA adle

) ey

cas ou elle-méme serait hors d'état d'exprimer sa volonté et de recevoir l'information
nécessaire a cette fin. Elle rend compte de la volonté de la personne. Son témoignage prévaut
sur tout autre témoignage. Cette désignation est faite par écrit et cosignée par la personne
désignée. Elle est révisable et révocable a tout moment.

Si le patient le souhaite, la personne de confiance I'accompagne dans ses démarches et assiste
aux entretiens médicaux afin de l'aider dans ses décisions.

(1) MOQUET-ANGER M.-L., Droit hospitalier, 4eme éd. 2016, LGDJ, p. 361.

(2) LECA A., Droit de I’exercice médial en clientéle privée, LEH 2008, p. 356.

. 298 =
(4) CE 31 mars 2017, n°393155, AJDA n°13/2017, p. 716.
(5)- Sl dpdall LYY 58 (DAl Baslgl) salall
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(1)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’'Université
de Liége, 2eme édition (éd.), Larcier 2016,, p. 172.

(2) BERTHIAU B., Droit de la santé, gualino éd., 2007, p. 158.

(3) Actualité de la responsabilité hospitaliére, AJDA n°7 du 29 février 2016, 364.
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(5) VILLEY R., Histoire du secret médical, éd. Seghers, Paris, 1986.
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(3) GHOSSOUB A. « Le secret professionnel des médecins en droit libanais », Revue al Adel
n°1/2009, p. 49.

(4) PANFILI J.-M. « Publicité des débats et secret médical : deux principes antagonistes a
concilier », AJ famille, janvier 2016, p. 27

(5)LECA A., Droit de I’exercice médial en clientéle privée, LEH 2008, p. 281.

(6) Convention internationale sur les droits de I’homme et de la biomédecine.

(7) TGI Paris 20 juin 1973, D. 1974, 766, note Lindon, TGI Paris 29 janv. 1986, D. 1987,
136.

(8) MOQUET-ANGER M.-L., Droit hospitalier, 4¢éme éd. 2016, LGDJ, p. 381.

(9) Article L. 1110-4 du Code de la Santé publique : Toute personne prise en charge par un
professionnel de santé, un établissement ou service, un professionnel ou organisme
concourant & la prévention ou aux soins, a droit au respect de sa vie privée et du secret des
informations la concernant.
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(1)VIALLA F., Les grandes décisions du droit médical, LGDJ, 2010, p. 230.

(2)Article L. 1110-4 du Code de la Santé publique : Excepté dans les cas de dérogation
expressément prévus par la loi, ce secret couvre I'ensemble des informations concernant la
personne venues a la connaissance du professionnel, de tout membre du personnel de ces
établissements, services ou organismes et de toute autre personne en relation, de par ses
activités, avec ces établissements ou organismes. Il s'impose a tous les professionnels
intervenant dans le systéme de santé.

1 .m 1964 plad 3 ) cglnll 5 cinal) Cadall dggan b dals alsicmon Ji2 (3)
(4)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’Université
de Liege, 2eme édition (éd.), Larcier 2016,, p. 273.

(5) Artivle 226-13 du code pénal et Article L. 1110-4 du Code de la Santé publique : -Le fait
d'obtenir ou de tenter d'obtenir la communication de ces informations en violation du présent
article est puni d'un an d'emprisonnement et de 15 000 euros d'amende.
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(3) Article R. 4127-4 du Code de la santé publique : Le secret professionnel institué dans
I'intérét des patients s'impose a tout médecin dans les conditions établies par la loi. Le secret
couvre tout ce qui est venu a la connaissance du médecin dans I'exercice de sa profession,
c'est-a-dire non seulement ce qui lui a été confié, mais aussi ce qu'il a vu, entendu ou compris.
(4) CE, 15 déc. 2010, n°330314, Rec T, p. 957.

(5) Cass. 1re civ. 14 déc. 1999, D. 2000, inf. rap. 40.
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(1) Article L. 1110-4 du CSP : Le secret médical ne fait pas obstacle a ce que les informations
concernant une personne décédée soient délivrées a ses ayants droit, dans la mesure ou elles
leur sont nécessaires pour leur permettre de connaitre les causes de la mort, de défendre la
mémoire du défunt ou de faire valoir leurs droits, sauf volonté contraire exprimée par la
personne avant son déces.
(2) DIAB N. « Le droit libanais du secret médical », Revue Al Adel n°1 /2016, pp. (61-84),
p.69.

Byaiusal) Aadlgally oamyall (gt sl (sa Brie daall B3LII (3)
(4)VIALLA F., Les grandes décisions du droit médical, LGDJ, 2010, p. 165.
(5)GENICOT G., Droit médical et biomédical, collection de la faculté de droit de I’Université
de Liege, 2eme édition (éd.), Larcier 2016,, p. 307.
(6) Articles L. 1112-1 et R. 1112-2 du CSP : un dossier médical est constitué pour chaque
patient hospitalisé dans un établissement de santé public ou privé. Et Article R. 4127-45 et
ss du code de la santé publique. Article R. 4127-46 : Lorsqu'un patient demande a avoir accés
a son dossier médical par l'intermédiaire d'un médecin, celui-ci remplit cette mission en
tenant compte des seuls intéréts du patient et se récuse en cas de conflit d'intéréts.
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La France est-elle devenue médiatrice entre les
puissances mondiales ?

Walid Ramez ARBID®

Le monde est confronté aujourd’hui a un bouleversement
progressif de I’ordre des pusisances impose depuis la fin de la
Guerre Froide. Or, bien que les interventions militaires aient en
effet augmenté depuis le nouveau millénaire, la diplomatie
maintient un role primordial dans le nouvel ordre qui se construit.
Quelles regles définissent toute bonne diplomatie, dont celle de la
France? Il y a une question qui s’impose sur la scéne
internationale contemporaine, les stratégies de pacification sont-
elles devenues le produit d’une coopération d’acteurs en réseaux,
complémentaires et concurrentielles aux caractéristiques et aux
compétences différenciées. Ce processus de rapprochement entre
des « artisans de la paix » de plus en plus dépendants les uns des
autres caractérise les mécanismes d’une médiation intégrative.

La France est-elle devenue médiatrice entre les puissances
mondiales ? Pour étre claire, toute diplomatie doit intégrer et
respecter certaines régles fondamentales définies par des penseurs,
stratéges ou acteurs comme Machiavel, Metternich, Bismarck,
Churchill ou encore Kissinger, sans oublier Charles de Gaulle qui

(1) Professeur des universités, Avocat a la Cour Président de L’Observatoire Libanais des
Relations Internationales et Stratégiques.
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disait: « Au fond des conquétes d’Alexander on trouve
toujours Aristote ».

C’est pourquoi, une bonne diplomatie n’est pas une affaire de
morale, mais de réalités qui s’inscrit dans les intéréts et des
rapports de forces. La multiplication des médiateurs ainsi que
I’extension du champ d’intervention de la médiation dans la
période post-1945 accompagnent ’apparition de nouveaux acteurs
dans le champ de la pacification internationale ; reflet des
mutations de la structure globale du systéme international. Les
evolutions et transformations de la médiation internationale
s’inscrivent dans un processus de privatisation des manieres de
faire la paix et de libéralisation d’une pratique diplomatique
historiquement réservée aux Etats. Fruit d’une enquéte
sociologique menée aupreés d’une diversité de médiateurs et
d’experts dans la résolution des conflits, la thése propose un
panorama détaillé de 1’univers de la médiation internationale
contemporaine publique et privée. Institutionnalisee et
professionnalisée, la médiation intervient désormais a toutes les
étapes du conflit, de la prévention a la résolution et au post-conflit.
Multidimensionnelle, [’action pacificatrice internationale se
caractérise par une surreprésentation d’acteurs a vocation
religieuse. La participation de praticiens-universitaires aux
processus de pacification a, par ailleurs, contribué a ériger I’étude
de la paix et de la résolution des conflits en véritable discipline
academique.

La médiation occupe une place de plus en plus prépondérante
dans le paysage de gestion des conflits. La revue Alternatives
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Non-violentes fait une analyse des différentes facettes de cette
pratique. C’est bien un constat que 1’on peut dresser en allant du
Médiateur de la République, qu’assaillent les demandes, aux
agents spécialisés des transports en commun parisiens dont la
présence dans les gares est bien le signe de quelque chose. Elle a
désormais ses différentes écoles qui rappellent certains principes,
proposent des modes d’intervention et des formations pour
répondre aux besoins du secteur social comme de la sphere
familiale. Bien au dela, au niveau politique et au niveau
international, sous des formes trés diverses, elle a ses succes que
I’on cite, et dont I’avenir dira peut-étre, comme pour la Nouvelle-
Calédonie par exemple, si elle a effectivement permis d’ouvrir une
nouvelle voie au vivre ensemble ; mais aussi par ses échecs, telle
I’occasion manquée des pourparlers de Rambouillet mesurée a
I’aune du gachis du Kosovo.

Ce peut étre aussi comme un jugement critigue adressé a un
effet de mode, ou, plus gravement, a une sorte de prétention
mécaniste a vouloir résoudre les conflits par une technique, une
recette ou un faire-savoir professionnel.

La réflexion de la part de I’équipe de Non-violence Actualité
arrive a point nommé. Elle montre que la médiation est une
réponse a la complexité toujours plus grande de la vie et du
monde. Face au conflit qui fait partie des relations humaines, la
voie du compromis passe par le dialogue et par la négociation. La
médiation participe donc, de temps en temps, a cette recherche de
la sagesse qui nous éloigne progressivement de la culture de la
guerre.
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Des expériences directes prouvent une attitude nouvelle dans les
champs du scolaire, de la famille, de la vie locale et d’une justice
accessible, en particulier ; ces chapitres de la vie sociale qui
constituent et structurent précisément I’ensemble du recueil.
Les « tiers pairs»a 1’école, la « coparentalité » dans les
situations de rupture du couple; la médiation directe et
socioculturelle dans le quotidien des quartiers et le rapprochement
entre ’institution judiciaire et 1’usager dans la cité, notamment,
concrétisent cette « maniere de parler et de vivre nécessaire a
notre existence et a notre planéte » qu’évoquait Jean-Francois Six,
philosophe et écrivain, responsable de plusieurs instances
d’organisation de la médiation, dans un point de vue récent confie
a la presse, sur « [’enjeu de la médiation »

La France peut-elle jouer le réle de médiateur dans le conflit
entre palestiniens et israéliens apres la reconnaissance de Donald
Trump de Jérusalem comme capital d’Israél ? N’oublions pas que
le Moyen-Orient est un ensemble régional dont les contours sont
imprécis aussi bien pour les géographes que pour les historiens et
les diplomates. Quoi qu'il en soit, en raison de sa position
geographique, de ses richesses énergétiques, de ses dimensions
spirituelles et de ses turbulences politiques, le Moyen-Orient a une
importance cruciale pour I'équilibre stratégique et économique du
monde. Il est également la scene du premier grand conflit de
I'apres-guerre froide (guerre du Koweit). La présence militaire,
diplomatique et économique des puissances industrielles dans
cette région ne cesse d'augmenter. Pour ceux-ci la clef est, sans
doute, lI'approvisionnement en pétrole qui se trouve au Moyen-
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Orient, particulierement dans le Golfe arabo-persique ou se
concentrent 66% des reéserves mondiales trouvées. Face a cette
question, I'Union européenne tente de dégager une position
commune en vue de parvenir a la paix

Quel est le rdle de la France ? Depuis qu’elle a obtenu le retour
dans son pays du premier ministre Saad Hariri, qui avait annonceé sa
démission le 4 novembre 2017 sous la pression de 1’ Arabie
Saoudite, Paris s’affirme comme médiateur dans le pays. « Depuis
quelques mois, la France cherche clairement a réinvestir le terrain
libanais, selon le journal La Croix. Nous estimons que « la France a
été mandatée par la communauté internationale pour promouvoir la
stabilité face au retour du Hezbollah et a la nouvelle politique de
Washington»

Rappelons-nous que dans les jours qui suivent, alors que le
Hezbollah libanais accuse 1’ Arabie Saoudite d’avoir orchestrée la
démission de Saad Hariri, la France ne s’immisce pas, du moins
officiellement, dans une crise régionale, sur fond de vives tensions
entre 1’Arabie Saoudite et I’Iran. Le ton monte encore entre les
deux puissances jusqu’a la visite éclaire d’Emmanuel Macron a
Riyad, jeudi 9 novembre, qui s'entretient deux heures avec le
prince héritier Mohammed ben Salmane. Si le chef de I’Etat
rappelle alors vouloir la "stabilité de la région™ pour "travailler a
la paix", il se contente de déclarer que la France attache de
I’importance "a la stabilité, la sécurité, la souveraineté et
I'intégrité du Liban". Soit presque mot pour mot le contenu du
communiqué publié peu apres la démission de Saad Hariri.
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A cet égard, Emmanuel Makron disait : « C’est trés important
pour notre pays que les gens attendent aussi de leur président qu’il
défende leurs intéréts a 1’international », a-t-il expliqué. Il faut «
que nous jouions notre réle dans un monde qui devient un peu fou,
que nous soyons des médiateurs », a-t-il poursuivi. « Nous ne
vivons pas dans un monde tranquille malheureusement». Celles-ci
nous conduisent a saluer les efforts menés par le président, comme
médiateur dans les conflits mondiaux, en particulier au Moyen-
Orient.

Le Moyen-Orient détient certaines des clés de résolution des
grands conflits internationanux. Que ce soit la création d’un Etat
palestinien afin de mettre fin aux violences meurtriéres dans les
Territoires occupés, la création d’un Etat kurde ou la lutte contre
le terrorisme, la médiation doit s’imposer comme une solution
viable afin d’éviter les terreurs de la guerre.

En vu de la nouvelle reconfiguration de I’échiquier mondial ou
est la place du monde arabe? Ou se situe-t-il ? Car le monde arabe
a une importance cruciale pour 1’équilibre stratégique et
économique du monde. La France pourra-t-elle, a travers sa
médiation et sa diplomatie, jouer un réle médiateur afin de mener
vers la paix ?
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International Law Moot Court Competitions
and the Futures of Legal Education

Dr. Farah Yassine®

Abstract

The futures of legal education hide many challenges due to the
mounting demands of the global employment market, especially in
the area of International Law. The existing gap between legal
education and practice requires the use of appropriate teaching
methods to improve certain skills at the student. This includes moot
court competitions which enhance the students’ skills on many
levels, ranging from research, legal writing to critical thinking,
advocacy, teamwork, time management and other personal and
communication skills.

In this context, our paper describes the changing scenery
concerning the education and practice of International Law and
highlights the relevance of moot courts to face arising challenges. It
illustrates the role of moot courts in bridging the divide between the
law degree and the legal profession and reveals the positive
relationship between participation to moot courts and employability.
Further, it shows that moot courts can facilitate the transmission of
certain ethics and values among students and may also contribute to
the teaching process in general.
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I. Introduction

‘It is no understatement to say that the legal profession...is
undergoing change at a pace never experienced and in ways most
lawyers would have found hard to predict at the beginning of the 21st
century.” (Ulman (2017:2))

This statement was initially made regarding the situation across
Australia in a report prepared by the Law Society of New South
Wales®. However, it might apply as well worldwide to the global
changes in legal practice. The “Task Force” created by the American
Bar Association to address the Future of Legal Education
recommended law schools to redesign their educational programs so
that graduated would be competent in the practical delivery of some
legal services. It showed that, over time, the legal profession shifted
more responsibility to law schools for the practical and business
aspects of the education of lawyers. This shift came as a response to
the current and future challenges in legal education and in the
employment market, especially when it comes to the increasing costs
of legal education.®

Both the reports of the Law Society of New South Wales and the
American Bar Association reached the same conclusion:
Improvements need to be made in the legal profession and in legal

(1) Commission of Inquiry, the Law Society of New South Wales(2017) ‘The Future of Law
and Innovation in the Profession’, hereinafter FLIP report, https://lawsociety.cld.bz/online-
flip-report/4 (last visited Nov. 12, 2018), at 2.

(2) A.B.A. (2014) Report of the ‘“Task Force on the Future of Legal Education’,
http://www.americanbar.org/groups/professional_responsibility/taskforceonthefuturelegale
ducation.html, archived at http://perma.cc/P3TK-CTYN (last visited Oct. 24, 2018);
Holbrook, J (2014) ‘Reflections on the Future of Legal Education’, Utah Law Review
OnLaw2014, at 53-54.
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education.(t) Therefore, the need is growing to create further links
between the two sectors, rather than reforming each of them
separately. The only way to reach this goal is by accommodating
legal education to the current changes, through the expansion of the
areas of knowledge and the sphere of skills acquired by students.
This should be reflected on the methods of teaching International
Law, that must respond to the needs of the global market without
obstructing the development of legal education.

Recent innovations in legal education have generally promoted
experiential learning covering clinical education and legal practice.?®
The latter “furthered the Law School’s goal of preparing capable,
ethical, practice-ready attorneys.”(®) This could foster a changing
legal education to fit a changing world, where experiential learning
Is championed leading to positive outcomes in terms of the student
experience.(*) Such change is more clearly seen in the area of
International Law where the employment market is even more
expansive, diverse and challenging. Consequently, certain skills are

(1) FLIP report, supra note 1, at 77-78; Report of the ‘Task Force on the Future of Legal
Education’, supra note 2, at 3-7.

(2) Botnik, C and Van Ostran, C (2017) ‘Practice Makes Perfect: New Practitioners'
Perspectives on Trends in Legal Education’, Washington University Journal of Law and
Policy 53, at 136.

(3) Id, and Minow, M (2017) ‘Marking 200 Years of Legal Education: Traditions of Change,
Reasoned Debate, and Finding Differences and Commonalities’, Harvard Law Review 130.
For an overview of experiential learning, see Berenson SK (2013) ‘Professional Article:
Preparing Clinical Law Students for Advocacy in Poor People's Courts’, New Mexico Law
Review 43, 363-396; Goforth, C (2017) ‘Transactional Skills Training across the
Curriculum’, Journal of Legal Education 66, 904-929; Lugtig, S (2016) ‘A Vision for
Experiential Education at Robson Hall: Supporting Students' Transition to Practice’,
Manchester Law Journal 39, 397-451;Miller, B (2017) ‘Cultural Brokers in the Changing
Landscape of Legal Education: Associate Deans for Experiential Education’, Journal of
Experiential Learning 2, 98-128.

(4) 1d.
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required from students who are forced to learn how to become
entrepreneurs, and law schools have to prepare them to the
environment in which they will graduate.®

The required skills can only be taught through practical learning
based on the active role of the student. Moot Courts, as will be shown
in this paper, are among the best techniques to teach these skills in
order to create a strong link between legal education and
international legal profession in a changing world. Therefore, the
current study will reveal the ability of moot courts to face the
“changing landscape” of International Law education and to pave the
way for a better legal education.

I1. Facing the “Changing Landscape”® of International Law
Education

The “changing landscape” is generally described as a sea change
in the status of experiential education in law schools® to “face an
increasingly challenging job market”®. The changes affect greatly
the influence of moot courts in legal education in general, and in the
field of International Law in particular. Therefore, the landscape of
international legal education and practice will be described to
identify the impact of moot courts in the changing scenery.

(1) Evans, JW and Gabel, AL (2015) ‘Preparing Legal Entrepreneurs as Global Strategists:
The Case for Entrepreneurial Legal Education’, Arizona Journal of International and
Comparative Law 32, at 738.

(2) Miller, B, supra note 5 at 98.

(3) 1d, at 98.

(4) 1d, at 99.
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A. The “Changing Landscape” of International Law Education
and Practice

The change in legal practice increased the expectations from law-
graduates in the employment market. Further change will probably
continue in the future leading to higher expectations from students.
Hence, the future of legal education cannot be separated from the
future of legal practice. The changing features of both areas will be
addressed, with a special focus on International Law.

1. The changing features of International Law Education

On one hand, the current and future state of legal education is
under the impact of many phenomena that pose additional threats and
obstacles. On the other hand, the new wave of change has provided
new means that could enhance legal education and practice. For
example, teaching methods focus further on experiential learning,
which is the centre of the new landscape. Such teaching method is
not new, but has currently acquired a higher status in legal
education.® Law schools are leaving more space for practical and
business aspects of the education of lawyers due to the changes in
the employment market. This is mostly due to practical reasons. New
lawyers cannot be subsidized by clients or law firms. Moreover, the
cost of education has increased; thus, the career choices of law-
graduates are affected by their obligations to repay their loans. For
example, they cannot apply to lower-paying jobs. Any reform of
legal education should aim to decrease its accruing costs, knowing
that adding practical training courses might increase such costs as
well.

(1) Id, at 98.
(2) A.B.A., supra note 2 at 13, 16, 25-29; Holbrook, J, supra note 2 at 57-59.
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It was asserted that the future legal education should give more
attention to the value of the services it delivers because law schools
are involved in the business of delivering legal services. This should
have implications on the role performed by faculty members and on
the faculty culture globally.® Nevertheless, even though the change
is required to face current and future challenges, such change should
not affect the basic expectations from law schools. The latter cannot
be entirely considered as business entities and the educational values
they transmit should always be taken into consideration when
reforming academic institutions or education lato sensu. This
dimension was addressed by the ABA when describing legal
education in the future, by leaving a scope for its public value.® Such
aspect should be emphasized by bridging up the divide between
teaching and practicing law without alienating legal education from
its main scope and vocation. The new trends should be followed
without transforming the main purpose of law education, which is
forming future legal practitioners, researchers and professors
combining knowledge with skills and values. These considerations
should set the basics for any teaching reforms or updated teaching
methods.

As any other subject of law, International Law is under the impact
of the changing scenery of law education, as described in the
previous statements. However, it is a subject that goes through
additional changes because of the trans-boundary nature of its related
rules and procedures. This surely has impact on teaching
International Law in the future. International Law students are not

(1) 1d.
(2) 1d.
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often prepared for global practice in law schools. Such practice
should be cross-border, cross-cultural,® interdisciplinary and may
even involve a training in entrepreneurship “in the most important
facets of global, twenty-first century law practice.”®?

Internationalization of law and legal education is and should be
promoted to foster greater global justice and common good. The full
engagement of universities is required to reach this goal.® Therefore,
the new and innovative forms of education should lead to breaking
down many barriers, such as between faculty and students, domestic
and international law, men and women, or among any racial and
ethnic group, to encourage interaction between all stakeholders from
all over the world to sensitize students to cultural realities in order to
make them understand better the problems confronting the world.®
The purpose is “to embrace the emerging transnational legal order to
create a more open and forward-looking legal education”®).These
aims can be reached through practical learning and especially moot
court competitions that, as will be shown in the subsequent
paragraphs, do not only increase students’ knowledge and skills, but
also transmit certain values and ethics; they increase as well their
awareness of global current legal issues and challenges.

The American Society of International Law stated that various
innovations are emerging in international law teaching, research and

(1) Evans, JW and Gabel, AL, supra note 7 at 752.

(2) 1d, at 753.

(3) Sellers, M (2008), ‘The Internationalization of Law and Legal Education’ in Klabbers J
and Sellers M (Editors), The Internationalization of Law and Legal Education’, Springer at
5.

(4) Grossman C (2008), ‘Building the World Community through Legal Education’ in
Klabbers J and Sellers M (Editors), previous note at 35.

(5) 1d.
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practice. The adaptation to the new trends and complexities and the
transition into the future will require “critical thinking, creativity,
inter-disciplinary focus, and a willingness to take risks.”® This will
certainly be reflected on the methods to teach International Law that
cannot be confined any longer to the traditional ways of teaching.
Innovation in International Law leads to innovation in the teaching
process. The International Law Association focused on the
innovative techniques to teach International Law and strongly
supported moot courts.® The latter is now part of the landscape of
law education in general, and of teaching International Law in
particular. But what about the landscape of legal practice?

2. The “Changing Landscape” of International Legal Practice

Legal practice is going through a double-faced change.
Innovations and the use of modern tools and technologies constitute
the first changing feature of legal practice. The second is related to
the change in the expectations from law-graduates. The trans-
boundary character of the international legal profession adds another
dimension to both sets of changes, extending respectively the
changing features and the scope of expectations.

Globally, legal practice is characterized by modern technology
such as the use of new computer professional software and the
extensive reliance on internet and connectivity, with all advantages
and risks this might entail. Law firms can henceforth take several

(1) Aceves WJ et al (2007) ‘An Introduction: The Future of International Law’, American
Society of International Law Proceedings 101 at 1.

(2) Committee on the Teaching of International Law, International Law Association (2010)
“The Hague Conference’ Final report, available at ila-hg.org (last visited Nov. 16, 2018), at
7.
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forms that could be in-house, external or even virtual. Legal work is
becoming more and more paperless and electronic data is nowadays
highly preferred to hard documents.(!) Moreover, globalization
enhanced cross-border legal activities and business transactions. This
aspect is accentuated in international legal practice that is by nature
related to trans-boundary activities and international relations. The
relevant employment market is thus wider and more competitive and
requires many more skills from any person willing to engage in an
international career.

Clients expect for example a better value of legal services and a
wider range of skills such as an extensive knowledge and use of
technology, business skills, advanced practical skills, flexibility and
cross-border practice.® The latter is further required in international
legal careers because of the diverse nature of all stakeholders and
applicable laws and procedures. Increased competition makes it
impossible for law-graduates to get engaged in the relevant
employment market without being equipped with additional skills
that would set them apart from the rest. For instance, they should
learn foreign languages and learn about different legal schools and
traditions, such as common law and civil law systems. Law schools
should prioritize global exposure, preparation for cross-border and
cross-cultural practice knowing that international attorneys often
deal with foreign clients.®

The increase in the number and type of skills expected from law-

(1) FLIP report, supra note 1, at 30-55.

(2) 1d, 14-29, 94-99; Evans JW and Gabel AL, supra note 7 at 737-742; Holbrook, J, supra
note 2 at 60-61.

(3) Evans JW and Gabel AL, previous note at 751-753.
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graduates foster experiential learning. As clearly shown in the
previous statements, practical skills are among the overarching skills
that are mostly required in the legal employment market. Law-
graduates are expected to master these skills before joining the legal
profession. This change in the expectations must lead to a change in
the teaching methods, which would affect the future of legal
education. The future of legal education cannot be separated from the
future of legal practice. Changes in one field affect the other field. In
both areas, the influencing factors are not temporary, “but rather are
permanent structural changes affecting legal education and law

practice. We are living the “new normal”.”(%)

B. The Impact of Moot Courts in the “Changing Landscape”

The greater role experiential learning is playing in comparison to
other law teaching processes enhances the position of moot courts in
the changing scenery of legal education, especially in the field of
International Law. Moot Court Competitions are old,® but are still
gaining popularity, interest® and momentum(). Their impact has
increased in the past years and will probably increase further in the
future. In fact, they are preferred to other tools of experiential
learning for many reasons.

First, moot court competitions fit the changing features of
international legal education. They enhance a wider range of skills

(1) Holbrook, J, supra note 2 at 60.

(2) Kritchevsky, B (2006) ‘Judging: The Missing Piece of the Moot Court Puzzle’, Memphis
Law Review37 at 45-46.

(3) Fraser, M et al(2013) ‘Transition from Legal Education to Practice: Extra-Curricular
Competitions Offer the Missing Link’, Legal Education Review23 at131.

(4) 1d, at 134.
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which are generally the same ones they will need as future lawyers.®
Second, mooting closely follows the new trends in legal education
and practice, by supporting the use of new technologies and tackling
recent topics that are inspired by current issues. For example, Philip
C. Jessup International Law competition covers every year four new
issues that are usually highly controversial and that are not settled in
international legal practice, such as nuclear weapons, cultural rights,
indigenous people or biodiversity.® Third, by teaching law students
to work together®, moot courts increase the engagement of students
with the law school and peers and motivate students to make more
efforts. Students and professors are often strongly in support of moot
courts such as under the auspices of the International Law
Association ‘teaching structure’®),

Moot courts are nowadays in the heart of the new landscape of
international legal education. The description of the relevant
“changing landscape” highlighted the increase in the skills required
from law-graduates, which are accentuated by the cross-border and
diverse nature of international activities. This increase is due to the
changes in international legal education and practice that promote
moot court competitions, which do not only enhance the listed skills
but also pave the way for a better legal education.

(1) Finneran, RE (2017) ¢ Wherefore Moot Court’, Washington University Journal of Law
and Policy 53 at 126. The skills that are gained and enhanced by moot court competitions in
addition to their numerous benefits will be discussed further in the second part of this study.
(2) Check www.ilsa.org/about-jessup(last visited Nov. 22, 2018).

(3) Finneran, RE, supra note 28 at 127.

(4) Committee on the Teaching of International Law, International Law Association, supra
note 21.
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I11. Paving the way for a Better Education of International
Law

‘Students get their first opportunity to do what lawyers do, instead
of just reading and hearing about it. Moot court gives students a taste
of real appellate work while teaching skills that will help both in law
school and in all areas of practice.’(Kritchevsky (2006:47))

Hence, moot courts can actually bridge up the divide between the
law degree and the legal profession. This enhances the study of
International Law, since participation to moot courts can increase the
employability of law-graduates and contribute to the transmission of
certain ethics and values.

A. Bridging up the divide between the law degree and the legal
profession

Mooting can be briefly described as the “process of arguing, and
preparing to argue, a hypothetical case in front of real-life judges and
lawyers”(1), It has the advantage of presenting “students with an
opportunity to practice several skills that are too often neglected in
classical law school education but which are essential to success in
litigation.”® Therefore, moot court competitions allow the transition
between legal education and practice as a model of extra-curricular
activities that often offer the missing link between both sectors®), and
bridge the gap between the skills that are developed in law schools
and those that they will need in legal practice.®

(1) Finneran, RE, supra note 28 at 121.
(2) Id.

(3) Fraser, M et al, supra note 27 at 131.
(4) Id, at 134.
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Law school curricula must be aligned with the realities of legal
practice in a changing world to bridge the “great disconnect”
between academia and the legal profession.(1) Moot court
competitions contribute to such alignment by developing various
skills at students that they will need in legal practice, including the
practice of International Law. Many of these skills were stated in the
first part of this study, however, on this stage, it is important to show
how International Law moot court competitions improve the
mentioned skills. The main focus will be on Philip C. Jessup
competition® but other competitions could be relevant as well, such
as the International Criminal Court Moot Court Competition®), the
Price Media Law Moot at Oxford University and the Telders
International Moot Court Competitions(4). All the latter enhance
different sets of skills:

- Practical skills that are needed in any legal profession and that
are not often developed in traditional International Law teaching:
Philip C. Jessup competition covers every year four issues from
different branches of International Law.® In the first stage of the
competition, students have to prepare two memorials, one for the
applicant state and one for the respondent. Then in the second stage,

(1) Ferguson, DD (2014) ‘The Great Disconnect: Reconnecting the Academy to the
Profession’, Alberta Law Review 51:4 at 826.

(2) Check www.ilsa.org/about-jessup, supra note 29.

(3) Check www.iccmoot.com(last visited Nov.23, 2018).

(4) Check www.teldersmoot.com (last visited Nov.23, 2018).

(5) The 2018 Philip C. Jessup topics were “the validity of interstate arbitral awards, the
capture of an underwater vessel, the potential violation of nuclear disarmament obligations,
and the conduct of states involved in naval warfare” (Www.ilsa.org/jessup-history/jessup-
2018). The 2019 Philip C. Jessup topics “ concern the appropriation of traditional knowledge
for commercial purposes, state responsibility for corporate environmental degradation and
human rights violations, and majestic herds of migratory yaks” (www.ilsa.org/2019-jessup-
competition/).
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they have to present their pleadings before a simulated International
Court of Justice.® Using hypothetical legal cases through role play
and mock simulations expand legal knowledge and improve the
critical thinking of students, their problem solving abilities as well as
research, communication, teamwork, and self-management skills.
Further, they understand substantive law better and learn how to
develop conceptual links between different legal subjects while
arguing a legal point from a fictional case before a simulated court.®

- Business skills: Law graduates must learn some basic business
skills in law schools such as risk assessment and calculated risk
taking that require flexibility, creativity and cross-cultural
lawyering(®) which are further put forward in international legal
practice. International law competitions often involve competing
teams from different backgrounds who engage in interesting legal
and personal interactions. Professional skills are often the main focus
of moot court competitions.(*) The latter, such as in the Jessup
context, invite students to explore grey zones to test foregoing real
world decisions in a real world framework. This offers the required
flexibility by opening important possibilities to test contestants as
well while testing the International Court of Justice as an institution
where one can enjoy the luxury of trial and error.®)

(1) The Official Rules of the 2019 Philip C. Jessup International Law Moot Court
Competition, available at https://www.ilsa.org/Jessup/Jessup19/2019JessupRulesFINAL.pdf
(last visited Nov.24, 2018).

(2) Fraser, M et al, supra note 27 at 131-134.

(3) Evans, JW and Gabel, AL, supra note 7 at 729, 731. Cross-border skills will be further
developed in the next paragraph.

(4) FLIP report, supra note 1, at 77-78; Report of the ‘Task Force on the Future of Legal
Education’, supra note 2, at 78.

(5) Almond, HH Jr (1998) ‘Strengthening the Philip C. Jessup International Law Moot Court
Competition’ ILSA Journal of International & Comparative Law 4 at 643-644.
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- Ability to use technological tools: All competitions require a
basic knowledge of the main research and software tools. Memorials
should usually satisfy certain formatting conditions whether while
writing them or uploading them to the organizers’ website.®)

B. Reinforcing the study of International Law

The description of the changing landscape of international legal
education and practice highlighted the relevance of cross-border
skills that are often required from law-graduates.(?) Moot court
competitions certainly enhance such skills by fostering
internationalisation and cross-border practice of law. This reinforces
the study of International Law even though further research is still
required to determine whether more specific courses should be added
to focus more on the cross-border aspect of legal education and, in
the affirmative, when is the appropriate stage for such courses. In the
meantime, this gap can be filled by moot court competitions, such as
Philip C. Jessup International Law Moot Court Competition,
International Criminal Court Moot Court Competition or
International Commercial Mediation Competition.®)

In the same manner, law schools should identify the proper
distribution of practical skills between the various stages of legal
education, in order to “reinforce earlier stages of learning without
unnecessary repetition.”® Increasing the practical aspect of legal

(1) For example check Rules of Procedure (2019) International Criminal Court Moot Court
Competition available at www.iccmoot.com/wp-content/uploads/.../ICC-Moot-Court-
Competition-Problem-2019.pdf at 9-11; The Official Rules of the 2019 Philip C. Jessup
International Law Moot Court Competition, supra note 42 at 16-21.

(2) Supra, notes 15, 23 & 24.

(3) FLIP report, supra note 1, at 79.

(4) 1d, at 78.
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education requires in-depth studies on the systematisation of relevant
courses and extra-curricular activities. Further scholarship and more
standardised introduction of moot court competitions in law schools’
programs and curricula can indeed improve the study of International
Law and strengthen its foundations. Eventually, the impact of
mooting can even go beyond law schools and legal education.

C. Enhancing employability

Moot court competitions could be considered as a “résumeé
booster”®. Legal employers emphasize the qualifications and tools
students are equipped with through practical skills experiences,
which allows them to become more marketable and expands their
ability to contribute faster to their profession.® However, statistics
have not confirmed the negative or positive relationship between
participation to moot court competitions and employment
outcomes.(®) Despite this uncertainty, studies on employers and
graduating students reflect the value of mooting in the hiring process.
The U.S. Department of Homeland Security’s Honours Program for
attorneys provides that moot court participation is a factor in the
hiring decision.® Services and legal aid offices strongly prefer prior
law clinic work. New lawyers believe that their clinical experience
helped them to obtain their jobs.®)

(1) Finneran, RE, supra note 28 at 1.

(2) Kuehn, RR (2015) ‘Measuring Clinical Legal Education's Employment Outcomes’,
Wisconsin Law Review 2015, at 662.

(3) Id, at 657.

(4) 1d, at 660.

(5) Id.
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D. Transmitting ethics and values

Participation to moot court competitions can promote certain
moral values that law-graduates need as legal practitioners and as
human beings in general. It may actually foster some skills, such as
the compliance with ethical standards.) Experiential learning can
make the school a more egalitarian experience by equipping law-
graduates for their roles as advocates, citizens and leaders in the
society at large, and not just in the courtroom or academy. @ Students
learn to defend minority rights or work on value-oriented issues in
Jessup and other moot court competitions.® Participation to moot
courts can also break gender stereotypes.

Moot court competitions may reflect the same gendered nature of
classical advocacy about dress, voice and demeanour. ) Therefore,
they should be addressed through specific programs to educate
faculty, coaches and students to disrupt the stereotype-threat
mechanism. This would help students to be prepared for legal
practice in a biased profession and would allow them to possibly
make some change in the profession. Many techniques can be
followed to counter stereotype threats through moot court
competitions, involving for example wise mentoring, and focusing
more on the substance than on the style. ®

(1) Fraser, M et al, supra note 27 at 133.

(2) Botnik, C and Van Ostran, C, supra note 4 at 136-137.

(3) For example, the Jessup competition’s legal problems in 2017 and 2019 cover the rights
of indigenous people (www.ilsa.org/jessup-history/jessup-2017and www.ilsa.org/2019-
jessup-competition/).

(4) Salmon, S (2017) ‘Reconstructing the Voice of Authority’, Akron Law Review 51, at
160-161.

(5) 1d, at 177-183.
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V. Conclusion

The changing features of International Law in terms of education
and practice have increased the impact of moot court competitions.
The latter present countless advantages, but are still considered by
some as a game that is not played by everyone and where student-
player is not in control of the game, because of the pre-defined issues
and the strict competition rules®,

Moot courts and clinical education in general may seem quite
challenging, for example in terms of the faculty-student ratios, the
need for a flexible curriculum and elective courses to fit practical
education, lack of sufficient resources and faculty experience in
mooting and the lack of students’ motivation and law schools’
support(®.These factors affect moot court competitions; however,
they do not apply in the same manner nor in the same level in all law
schools. Such elements differ from one law school to another, which
deal differently with any arisen difficulties upon their structure,
capacities and depending on how much they value moot court
competitions. But globally, facing those challenges require some
efforts from all relevant stakeholders. Law schools and students
should learn about the benefits of mooting. Law schools can use
moot court competitions as an opportunity to promote themselves
and increase their recruiting and fundraising capabilities. Students
should receive proper training by a trained staff to increase their
chances of winning. And programs should be set to train the coaches

(1) Falk, MR (2009) ‘The Play of Those Who Have Not Yet Heard of Games": Creativity,
Compliance, and the "Good Enough" Law Teacher’, Journal of the Association of Legal
Writing Directors 6, at 207.

(2) Hamoudi, HH ‘Toward a Rule of Law Society in Iraq: Introducing Clinical Legal
Education into Iraqi Law Schools’ Berkeley Journal of International Law 23, at 121-123.
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and judges that are involved in moot court competitions.

Mooting is undeniably an integral part of current legal education

and will certainly be part of its future. Therefore, scholarship is
required to improve moot court competitions. It should seek to assess
accurately their impact and increase their efficiency in order to
benefit students, legal professions, law schools and the society at
large, leading to a brighter future of legal education.
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Legislature Position in the Political System
Lebanon as a Middle East Case Study

Rabie Narsh®

Abstract

The legislative authority enjoys a unique status and special
importance in all of the various types of political systems. However,
clear differences in the importance, status, nature, role, power and
functions of legislature and their impact on the executive vary from
one political system to another. This is especially true of the most
common political systems: parliamentary and presidential systems.
The uniqueness of the Lebanese system springs from the social
constructs of the society which, due to historical, geographical,
religious and political factors, developed into a consociational
society. Consociational societies can be defined as “fragmented but
stable, and having a tradition of elite accommodation”®. And, in the
same context, consociational democracy means government by elite
cartel designed to turn a democracy with a fragmented political
culture into a stable democracy through gradual stages and based on
the principle of elite accommodation.

In line with this concept, the Lebanese system always enabled the
political elites—leaders of the various political sects operating in

(1) Ambassador- PhD researcher
(2) See A. Lijphart, Democracy in Plural Societies, New Haven: Yale University press,
1977.
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Lebanon—to reach agreements(!). As a consociational model,
Lebanese system attempts to ensure the inclusion of all segments of
the society in order to enhance the welfare of the state as a whole.
The Taif Agreement that brought an end to the Lebanese civil war,
has been a striking example on consociationalism as a form of power-
sharing democracy.

However, consociationalism (or the politics of accommodation) is
a serious business that places heavy burdens on political leadership.
Leaders must not only be willing to compromise and to cooperate,
but they must also provide the political and legal means through
which inter-subcultural differences can be reconciled. Among these
means, according to Lijphart, are “the formula of government by
grand coalition, a mutual veto or concurrent majority rule, the
principle of proportional representation, and segmental autonomy®),
If such measures are implemented, “the decision making process, as
well as the implementation of any given public policy, foreign or
domestic, should emerge as the outcome of mutual agreement”®),

Here again the Taif Agreement emerges as the perfect example of
implementing the political and legal means that gave Lebanon its
unique consociational system in a parliamentary form.

Research Area
The paper sheds lights—in a comparative approach—on the
various theories of governance and political systems, as applied in

(1)Gerhard Lehmbruch presented his ‘A Non-Competitive Pattern of Conflict Management
in Liberal Democracies: The Case of Switzerland, Austria, and Lebanon', printed in McRae
1974.

(2) Lijphart op.cit., p. 25

(3) Ibid., p. 62
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the developed and non-developed world; and from the perspective of
legislative authorities, their role, importance and position in the
political system. The paper will particularly focus on the system of
governance in Lebanon, and also taking the Legislature as the focal
point. It will tackle the position of this main institution both as
described in the constitution and its application by traditional
practices, which have become almost customary legal elements of
governance and difficult to override.

Aims/objectives

The Lebanese legislative and executive System of governance,
since independence and until today, has been developed along the
lines of this consociational model, and has been influenced by the
political, security, social and economic environment at domestic,
regional and international levels. In this paper, the writer attempts to
elucidate and explain how such a system has dominated Lebanese
political dynamism, and the constant pursuit by the Lebanese
political elites, mainly through legislature, to find a consensus in
their domestic policy, foreign policy and international relations in
order to ensure stability and welfare of the society and the Lebanese
state—in a highly complex and volatile region.

Questions

Taking into account the Lebanese unique social, political and
economic factors and situation, the constitution it inherited from the
French, along with the Lebanese customary practices of governance,
and with the position of Lebanon in the midst of a highly tensed
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Middle East which is a theatre of a number of wars and conflict, the
writer will try to answer the following questions:

1.

What is the importance of legislature in any political system,
and how would its nature, position and role affect the shape
and nature of the political system itself?

What role has the legislative authority in Lebanon played in
the history of the country, and in shaping the political system?
How did the legislature accommodate the elite cartel
throughout the different historic phases and made them the
real decision makers?

How do these decision makers use the position and powers of
the legislature to define its relationship with the executive, and
what effect did this have on the domestic and foreign policy
of Lebanon in a volatile Middle East?

Does Lebanon have other options than the consociational
model?

Methodology of Paper and Methods of Research

This paper delves into both the quantitative and qualitative
methods with more focussing on the latter. Quantitatively, it reviews
and analyses the various theories on governance, particularly those
related to the legislative authority, and compares them with the
Lebanese practices so far. Qualitatively, it thoroughly reviews the
Lebanese constitution and amendments made to it in order to cope
with developments in Lebanon and the consociational model. It
compares and contrasts the Lebanese system to the major political
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systems of the world. The paper also uses other qualitative resources
like personal interviews, observation and discussions.

Structure and Organization of the Paper

This paper primarily comprises sections related to the legislature
in parliamentary system of governance as applied in Lebanon prior
to independence—the ottoman rule and the French Mandate—and
post-independence. It also compares and contrasts the position of
legislative authority in parliamentary system to that in the
presidential system, and then studies the crucial impacts on the
Lebanese system by domestic, regional and international factors.
These factors, coupled with the unique historic developments in
Lebanon, created pure Lebanese norms where the Lebanese society
and its political elites had to both adhere to the constitution and
develop a consociational political model that has ultimately become
equally important as the constitution itself.

The paper also comprises some other sections drawn on the
reflection of such model on the executive authority delineating a
roadmap for the separation of powers and the maintenance of
interrelationships between the legislative, judicial and executive
authorities in a smooth, pragmatic and legal representation of all
strata of the society.

In the context of comparing and contrasting, and while tackling
both the constitutional and the factual manifestation of the Lebanese
political system, the paper discusses relevant opinions of some key
political theorists mainly in comparative politics and power-sharing
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democracy in plural societies; aiming at enriching its content and
further widening its aspects.

Position within Presidential and Parliamentary Systems

The legislative authority enjoys a unique status and special
importance in all of the various types of political systems. However,
there are clear differences that have emerged between the importance
and status of, in addition to the nature, roles, powers and functions
of legislative authorities from one political system to another. This is
especially true of the most common political systems: parliamentary
and presidential systems.

Some writers and researchers have delved deeply into the details
of the differing positions that the legislative authority may hold
amongst the various systems. One of the most prominent researchers
was Douglas Verney, who dealt with the characteristics of both the
presidential and Parliamentary systems in a research published in
19591, His study was comprehensive and detailed, and considered
to be an important reference with regards to political systems,
especially when it comes to the two most common systems in the
world®,

Accordingly, we will divide this paper into three parts. The first
part will discuss the position of legislature in the parliamentary
system, where the writer discusses the main features of this system

(1) Douglas Verney, The Analysis of Political System, 1st published 1959, reprint Routledge
and Kegan Paul, London, 1979, Chapter 2 and 3.

(2) In order to review Verney’s writings concerning this subject, please refer to the previously
mentioned reference. | have enlisted the headings of the features as he mentioned them in his
work, however, | have addressed them here in a different manner, whereby we have
summarized in some cases, and in other cases we have elaborated and provided some
explanations, in addition to comparing with the writings of other authors at other times.
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vis-a-vis the legislative authority. Comparatively, in the second part,
I will tackle the position of legislature in the presidential system
while discussing its features. In the third part, the paper will
thoroughly examine the position of legislature in the Lebanese
parliamentary system, both in constitution and reality, with a focus
on its role through different historical phases of the Lebanese
political system.

1- Legislature in Parliamentary System

This is the most prominent system in the world, in terms of the
number of countries that adopt and apply its principles. It is also the
oldest and most deep-rooted as it was the first to embody the
principles of democracy. The parliamentary system was the first step
taken in shifting from the tyranny of autocrats towards representing
the people and taking their opinions into account. The system also
enjoys the richest historical experience, whereby the slow and
continuous process of evolution that it went through has refined,
fortified and enriched its principles.

The features and the position of Legislature within can be enlisted
as follows:

I- Transformation of the Assembly into a Parliament

This feature consists of both historical and structural
characteristics. Verney has, however, limited it to its historical
properties. This historical property highlights how the parliamentary
system has developed into its current day depiction. This took place
in three stages. In the first stage, a monarch rule existed and was
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responsible for the entire political system. During the second stage,
an assembly—made up of various members who challenged the
King’s rule and arrogance—was formed. They gradually started to
exercise certain powers, thus concentrating them within their
assembly. During the third stage, the assembly took over the
responsibility for ruling over the country, whereby the King was
stripped of most of his powers.

With regards to the structural property, which was ignored by
Verney, this was manifested by describing the assembly as a
parliament, i.e., a place for meeting and speaking, where the
assembly meets with the government under one ceiling and engages
in a process of discussions and accountability. This process can either
be, a) periodical and specified for set amounts of time, organized by
constitutional rules and procedures (this is the situation of
parliamentary systems whose governments are formed of a mix of
members from within and without parliament, as is the case of the
Lebanese parliamentary system); or b) this meeting may be an
inevitable structural meeting, whereby members of the government
are themselves also members of the legislative authority (and this is
the case for parliamentary cabinets, which is represented in its
clearest form by the British parliamentary system).

This meeting bears great importance for parliamentary system
theorists. Parliamentarians, in their capacity as representatives of the
people, constitute an element of freedom within the system.
However, the fact that they meet does not provide the necessary
guarantee for a democratic society that aims to survive. Until an
alternative is guaranteed, it is important for parliamentary systems to
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pay attention to the government as much as it pays attention to
people’s freedoms, and consequently creating a balance between
these two elements®,

The government should, therefore, itself be a part of parliament,
I.e., the representative assembly should be transformed into a
parliament. In his defence of the concept of cabinet members being
members of parliament, Walter Bagehot states that if the individuals
undertaking executive functions are not those that are responsible for
legislating, there shall be a conflict between the two sides. There is
no doubt that those who levy taxes shall clash with those collecting
it. Hence, the executive shall be hampered by the lack of enacting
laws it needs, while the legislature shall become corrupt due to its
irresponsible actions®,

Ii- The Executive Authority is Split into Two Parts

This duality in the executive authority is one of the consequences
for the transformation of the assembly into a parliament. The
“fusion” between the two authorities (legislative and executive)
within the cabinet system may seem to be contrary to the principle of
separation of power, even if each authority is carried out by a
standalone body. On the other hand, duality in the executive
guarantees the existence of a part of the executive authority outside
of the parliament.

(1) David Menhennet and John Palmer, Parliament in Perspective, the Bodley Head Ltd.,
London, 1st publish 1967, print 1999. P 53.

(2) Walter Bagehot, The English Constitution, first published 1867, Edited by Paul Smith,
Cambridge Texts, march 2001, P 77.
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The importance of the duality of the executive authority is
especially clear when it comes to constitutional monarch systems. It
is through this duality that the affairs of the nation can be managed
by a responsible government, while the sanctity of the monarch’s
personality is preserved and remains to be held non-accountable.
Hence, as Verney highlighted, the importance of splitting the
executive authority into two parts is not important when it comes to
republican systems.

The existence of an individual who rises above these daily
political confrontations may be useful. He would be responsible for
receiving ambassadors, presiding over official events, and granting
medals. However, Verney believed that the functions of this position
do not justify the related expenses. Indeed, the president of the
United States of America, who in his capacity as the head of the
government, bears greater responsibilities and undertakes much
larger tasks than any other official within the country, combines the
two features of being the head of the government and the head of the
state.

Verney’s conclusion, however, seems to contradict his former
notions that the executive authority’s dual nature is one of the
consequences of the transformation of the assembly into a
parliament. It is true that one of the historical reasons for this duality
was to keep the monarch’s personality non-accountable; however, it
became an important pre-requisite for parliamentary systems, where
the government is held accountable before the parliament that is able
to overthrow the government. This process of accountability
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necessitates the existence of a stable executive authority (or part of
it), hence the duality.

Though the raison d'étre of the concept of duality lies within, and
almost confined to, the parliamentary system, some writers have
highlighted a number of other reasons for the existence and
preservation of this duality, without necessarily linking it to the
parliamentary system. Some of these reasons can be listed as
follows®:

= The existence of two different ethnic, religious or lingual

groups: this arrangement would guarantee representation of
each group within the system at the highest levels. Such an
arrangement would help in avoiding problems and absorbing
groups’ anger. The writer presents the Lebanese case as an
example, and states that it is the only clear cut case in point.

= A political arrangement: the prime minister may help the

president of the republic by guaranteeing representation of
certain adversary or non—loyalist groups. Hence, the existence
of a prime minister would guarantee keeping these groups under
the wing of the regime, as was the case in Britain during the 17
and 18" centuries.

= An administrative arrangement: the president can free himself

up to handle major political issues, while the prime minister will
be responsible for addressing administrative affairs (as is the
situation in France when both the president and the prime
minister belong to the same party).

(1) Jean Blondel, Dual Leadership in the Contemporary World, London: Heinemann;
Boulder, col., West view, 1984, Pp 217-238
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= To guarantee the continuity of the executive and its alternation:
this is reflected clearly in parliamentary systems when there is
always a strong chance for the government to be overthrown.
Moreover, the position of the prime minister may serve as a test
and experience for the incoming president.

= Neutrality: some presidents prefer to stay far from political
conflicts and to remain at equal distance from all the various
orientations and political parties. Hence, the prime minister will
be left to dive deeply into these daily political affairs and
conflicts.

lii- Head of State Appoints Prime Minister

Regardless of the countless ways through which the prime
minister is selected, it is always the head of state who officially
appoints the prime minister.

iv- Prime Minister Appoints Members of Government

In principle, this process of appointment is within the jurisdiction
of the prime minister; however, it is influenced by a number of
elements such as the president’s desire-since the appointment of
ministers is also carried out by him or with his participation—in
addition to the various directions within the majority party, and the
orientations within parliament along with the distribution of power
within it.
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v- Government is a Collective Body

This was a result of the transfer of authority from the King-as an
individual (an autocrat)—to a collective body, in all that it represents
in terms of differing opinions and various orientations. In the old
political systems, and even within parliamentary systems when the
process of evolution began to take hold, the King’s will was
implemented. Ministers were considered as merely advisors, while
the prime minister was considered as the first amongst equals
(Primus inter pares).

vi- Ministers are Usually Members of Parliament

Since parliament, according to Verney, is a forum for the
government and the assembly to meet, it is inevitable for cabinet
members to be members of parliament; however, it is not possible
for members of cabinet to be members of the assembly. This
distinction was probably an attempt from Verney to preserve the
principle of separation of powers, from a functional aspect. However,
he acknowledged the difficulty of distinguishing between
“Assembly” and “Parliament” in parliamentary systems, especially
within complete parliament systems, or cabinet systems(®).

Even in some other parliamentary systems in which not all of the
ministers are members of parliament, this does not detract from the

(1) Ogg defines cabinet theoretically as follows: “Ministers that are members of parliament,
who determine policies and propose draft legislations. They monitor, and they set their
general vision for procedures in addition to all laws. They are individually and collectively
held accountable before the House of Commons for the administrative and executive actions,
whereby the Cabinet is considered as its subordinated executing committee. The cabinet is in
no way an independent authority, rather it serves the parliament, and continues undertaking
its functions as long as it enjoys the latter’s confidence and support.”

F.A. Ogg, English Government and Politics, N.Y, London 1934, Macmilan Edition 1936,
p.312
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parliamentarianism of the system as long as these ministers are able
to participate in the parliamentary discussions, and as long as they
are truly held accountable for the work of the government before
parliament.

vii- Government Politically Accountable to Parliament

This is the most prominent and clearest features of parliamentary
systems. If it does not agree with the program of the government,
parliament is capable of withdrawing confidence. This is undertaken
through holding a vote of confidence, or by merely opposing an
important draft bills to which the government attaches importance,
thereby forcing the government to resign.

viii- Prime Minister Advises Head of State to Dissolve
Parliament

The monarch in old monarchy systems used to dissolve either one
of the chambers of parliament, or both, in order to instate a more
submissive council. Nowadays, after the division which has taken
place within the executive authority, the head of state is still the one
responsible for dissolving parliament; however, he only does this
upon the request of the prime minister. Verney considers that every
case which goes against this is a distortion of the parliamentary
system, in addition to being an exception which proves the rule rather
than denying it®.

(1) The author gives the Norwegian case as an example. The President of Norway is unable
to dissolve parliament, but he has the power to adjourn a certain parliamentary session,
whereas the parliament is able to dissolve itself. He considers this to be a distortion of
fundamental parliamentary principles, drawing inspiration from the French revolution
principles.

407



Based on the above, Lebanon’s parliamentary system can be
classified as distorted, since the concept of dissolution
constitutionally stipulates that it should be initiated by the President
of the Republic, who requests this action from the Council of
Ministers, who in turn takes the decision (if the extremely difficult
and rare conditions were fulfilled). The President of the Republic will
then issue the dissolution decree.

ix- Parliament as a Whole Superior to its Components

Sovereignty belongs to the parliament as a whole. The parliament
IS the supreme authority in its capacity as the representative of the
people. Neither of its constituents—the government or the assembly—
should control the other. The government relies on the confidence
and support of the assembly; however, this does not make the
assembly superior to it, since the government can dissolve it with the
arbitration of the people (plebiscite or referendum). Many
parliamentary systems have failed as a result of the claims of the
assembly or the government that they exclusively possess
sovereignty, and because parliament was not superior to both.

Additionally, the nature of a parliament’s sovereignty may differ
in practice from one system to another. For example, the role of the
“government” in Britain is prominent within parliament, and the
system there is termed as a cabinet system, while the “assembly”
played a central role within the third and fourth French Republics.
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X- Government Not Accountable to Electoral Constituency

Parliamentary government is held accountable only to parliament;
it’s only accountable to the electoral constituency in an indirect
manner. It is true that members of these governments are inevitably
(in the case of cabinet government) members of parliament;
however, when they face voters for re-election, they do so in their
capacity as parliament members, not as government officials. The
task of appointing parliament members as government officials is the
responsibility of the prime ministers, not the voters.

xi- Parliament is Centre of Parliamentary System

The fusion of the executive and legislative authorities within
parliament, with each one retaining its own powers, in addition to the
apparent contradiction to the principle of separating of powers within
democratic systems, have led to the rise of parliament’s supremacy
within the political system. Parliament has become a congress of
opinions of the people: a theatre stage upon which the entire political
play of all chapters is played out.

In order for the parliamentary system to succeed, the government
should not live in constant fear of the threat that parliament poses to
it and its programs. It should also not flinch from continuous
criticism of its general management of affairs. On the other hand, the
assembly should resist the temptation to infringe upon the powers of
the executive authority. It is in this concept that parliament will be
superior and its sovereignty will be bolstered, and it is this way that
a precise balance between the two authorities will be set, whereby

409



they will mutually monitor each other without the need for a
structural separation between them.

2- Legislature in Presidential System

The presidential system is the second result, after the
parliamentary system, of the principle of separation of powers which
was prevalent during the 18th century. The principles of this system
are inspired by the ideas of Montesquieu (three separate powers
carried out by three separate organs); however, their embodiment
were different from the restrictive monarch systems that existed in
Europe at the time, before they developed and took on their current
parliamentary form.

The United States of America was the first to oppose the
traditional European monarch regimes, and revolted against colonial
rule, thus adopting a presidential system®. At the time, Britain was

(1) Abshire and Nurnberger enlist the main reasons for the emergence and spread of the
presidential system, especially during the beginning of the 20th century: 1) The most
dramatic reason is the spread of international crises (it is claimed that Theodore Roosevelt
resorted to the creation of crises if they didn’t actually exist), whereby crises expand the
president’s powers to the utmost extent. 2) An interfering economic state, whereby the state
interferes in all economic aspects of the country. The two world wars and the Great
Depression led to a consolidation of the president’s position and the importance of his
economic and organizational authorities. 3) The paradox concerning expanding the powers
of the Congress which seems unable to expand its powers unless the executive
simultaneously expands its powers. Hence, when Congress enacts income tax legislations, it
incurs additional sources of income to be executed by the executive authority, not the
Congress. 4) Institutionalization of the presidency. The two great wars led to a massive
increase in federal expenses, hence the president was given additional powers related to
administrative functions, which was reflected by a continuous increase in the powers and
responsibilities of his office. 5) Presidential superiority and Congress’s weakness. Since the
beginning of the 20th century, strong presidents have become strong leaders of Congress,
whereby each president has his own legislative program which he will attempt to pass through
Congress, while the latter was weak and divided, unable to stand up to the president’s will.
It was unable to carry out its role without an effective external leadership.
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a restricted monarch system, and the separation of powers was a
prevailing “trend”. The American constitution reflected this trend;
however, it set up a complete and rigid separation of powers,
whereby it instated an elected president instead of the general
governor, who represented the King. The American Constitution
placed a broad set of powers at the president’s disposal, making it
difficult to compare this new system with parliamentary systems. On
the contrary, the constitution made points of differences between the
two systems clearer than their points of similarities.

The features and the position of the legislature within this system
can be enlisted as follows:

I- Assembly Remains to be Only Assembly

While the parliamentary system—after the powers of the
legislative and judicial authorities are set in parallel with those of the
executive authority—Ieads to the establishment of a parliament
resulting from the meeting between the assembly and the
government, the presidential system does not lead to the same result.
The assembly will remain an assembly without being transformed
into a parliament. The rigid system of separation of powers,
strengthened by the cancellation of the monarchy (the King and his
government), made the establishment of a parliament an unnecessary
and unpractical stage.

David Abshire and Ralph Nurnberger, The Growing Power of Congress, 1981, Centre for
Strategic and International Studies, Georgetown University, Washington DC, 1981, pp 54-
57.
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Ii- The Executive is Stable and Not Divided

The executive authority in the presidential system is the president—
the president alone. The president is elected by the people for a
specific term, which consolidates the concept of separation of powers
since the representative assembly is not capable of dismissing the
president or forcing him to resign (except with the use of
impeachment).

Furthermore, the president has the right to re-run for elections (and
this differs from one system to another), noting that most political
systems around the world have specified the number of times a
president can stand for re-election (twice in the United States of
America). Regardless of whether the president is directly elected by
the people, or indirectly as is the case in the United States, two main
points exist as George Fidel put them down: first, the presidential
term is in not—by any chance—linked to the members of the
legislative body®), and second, the president is not just the head of
the executive authority; he is the executive authority itself®,

lii- Head of Government is Head of State

While the head of state within monarch systems — prior to
parliamentarianism — was also the head of the government, the head
of “the government” within the presidential system became the head
of state at the same time. This distinction, according to Verney, is
important in order to underscore the limitations of the president’s

(1) With the exception of the United States of America, whereby if a majority was not
achieved within the electoral college, hence, in accordance with the constitution, the task of
electing the president is undertaken by the senate, while the vice president is elected by
congress.

(2) George Fidel, op. Cit.
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office and the importance of his position as the head of a massive
executive administration (government).

Iv- President Appoints Secretaries of Departments

In a parliamentary system, the prime minister appoints his minister
colleagues to collectively form a government. Within a presidential
system, the president appoints secretaries/ministers and the heads of
various departments, who will remain subordinates to the president.
Though the president’s appointees require the legislature’s
ratification, the president retains a wide range of options in this field.

v- President Alone is the Executive

This is in contrary to the government’s position in the
parliamentary system, whereby the prime minister, along with the
government officials (in addition to the president depending on the
different constitutional cases), collectively makes up the executive.

As for the term “cabinet” which is used in the United States, it is
meant to describe the meetings which take place between the
president and his various secretaries of departments (advisors); it is
not the cabinet or government in the parliamentary sense. The
president consults with his secretaries; however, he makes the
decisions on his own. Hence, he is not the head of the executive
authority, he is the executive authority itself.

vi- Rigid Separation between Two Jobs

Based on the principle of rigid separation, it is not possible for
members of the assembly to undertake executive administrative
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responsibilities, and vice versa, whereby it is not possible for the
president or any one of his advisors to take part in legislative
authority sessions unless they are called upon to do so (though this
differs from one system to another). Consequently, the “government”
or administration is not considered as a bridge for communication
between the president and the legislature as is the case within the
British system.

vii- Executive Accountable to Constitution

The burdens of the executive authority are designated to the
president on his own, without any interference or influence from the
legislative authority. Hence, the executive (the president) is not
accountable to the legislature. The president is only accountable to
the constitution. Even though it is the legislature that holds the
president accountable to the constitution through the use of
impeachment, this does not make the president accountable to the
legislature in the parliamentary sense of the word.

Impeachment is a special verdict which has judicial features
(though it is not issued by a judicial authority) which determines the
extent to which the president’s actions are in compliance with the
constitution. In this sense, impeachment completely differs from the
political accountability to which the executive is subjected to the
legislature within the parliamentary.

While the impeachment instrument in Britain was an important
source of political accountability, after phased development, it
continued to retain its penal (judicial) nature in the United States of
America, and was not developed to cover the sphere of political
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violations, and consequently, did not transform into a tool of political
accountability®,

viii- President Not Capable of Dissolving Assembly or
Pressure it

Just as the assembly is not capable of dismissing the president, he
is also unable to dissolve it or influence the duration of its
convention. The legislature enjoys the right to enact laws and has
financial powers, while the president, in principle, does not have the
right to propose laws or to interfere in the discussions pertaining to
these laws. Furthermore, neither of the two authorities possesses
tools to influence the functions of the other. Hence, this constitutes a
balance and control of the relationship between the two authorities
which differ than the balance and control that exist within the
parliamentary system.

iIX- Assembly is Superior

Since there is no parliament in the presidential system, there is,
therefore, no fusion between the two authorities within parliament.
Neither is there parliamentary sovereignty. The president is not able
to dissolve the assembly, and at the same time, the assembly is unable
to force the president to resign. So, where does sovereignty lie? The
actions of both authorities are monitored by a third authority-- the
judicial authority. Ultimately, the constitution is superior.

Accordingly, each body monitors and checks the other without
actually controlling it. However, in spite of this, Verney viewed that

(1) George Fidel, op. cit.
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there is a clear supremacy to the assembly in presidential system.
Though the president enjoys wide powers, he is actually unable to do
anything if the legislative authority does not provide him with the
necessary support. Furthermore, if the president’s actions were to be
unconstitutional, the legislative authority would impeach him. Even
the judicial authority will be subject to the will of the legislative
authority whenever disputes arise, because it is the latter that has the
right to amend the constitution.

Therefore, what is the difference between the assembly’s
superiority within the presidential system and the sovereignty of
parliament, which also has the ability to amend the constitution,
within the parliamentary system? Verney stated that amending the
constitution in the parliamentary system is carried out jointly by the
representative assembly and the government, whereas the assembly
is able to make amendments on its own in the presidential system.

X- The Executive Accountable Directly to Electoral
Constituency
As opposed to the government in the parliamentary system—
whose head (prime minister) is appointed by the head of state, and
he—the head of government— appoints its members, i.e., the
government is not elected, the president in the presidential system is
elected by the people. He is the only government official (along with
the vice president if available) who is elected by the electoral
constituency of the entire country. Deputies represent their districts;
however, the president represents the people, and he is therefore only
accountable to them.
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xi- No Power Centre in Presidential System

If political life revolves around parliament in parliamentary
systems, there is no focal point around which political life revolves
in presidential systems. Hence, instead of the concentration of power,
there is a strict separation of powers, and instead of unity, a state of
fragmentation exists.

3- Position of Legislature in the Lebanese System

The path taken by the legislative authority in Lebanon was no
cakewalk. It was subjected to many difficult tests, and sometimes it
even went through very violent and turbulent trials which endangered
its evolution and very existence. This authority went through many
different experiences which enriched and strengthened its role. Each
time, it was able to come out of these experiences stronger and more
capable than before. Eventually, the country was able to mature and
gain independence, and this was largely due to this very legislative
authority.

However, its evolution came to a halt with the independence, and
its role even started to decline. It was as though its single role was to
achieve independence. Once this was achieved, it lost its raison
d’étre. It was also as though the climax of its path was to raise the
Lebanese Flag of independence, only to start its dwindling journey.

This was followed by the Al Taif Agreement phase, which had
grave impact on the legislative authority, just as on other institutions.
The Taif Agreement was able to revive the legislature and to give it
back some of its powers. However, how did this happen and in what
form? Has the legislature’s role truly started to develop again?
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This section will tackle the legislature’s position within the
Lebanese system through three relatively different phases: the pre-
independence phase, the post-independence phase till the collapse,
and the post Al Taif phase.

A- Pre-independence Phase

Throughout the various phases of its development and despite the
different names that it has been given, the legislative authority has
constituted a focal point around which all of the details of the
Lebanese political life have revolved during the historical course of
the nation’s development ever since it was first established, probably
even before. Lebanon is probably the only country in which
legislative authority was established prior to the nation’s birth itself.

This is an embodiment of John Locke’s ideas which stated that the
first natural law is the protection of society, while the first statutory
law is the establishment of a legislative authority. If things are to be
taken from the perspectives of the likes of Locke, Montesquieu, Ibn
Khaldoun and others—who spoke of issues such as the social
contract, the rise and fall of nations, and the evolution of various
authorities—one conclusion could be drawn that the Lebanese
legislature embodied this Social Contract and its mechanisms ever
since it was first established. This embodiment gradually developed
and expanded, and was consolidated until the roots of the nation
started to sprout, and various institutions started to emerge.

It goes without saying that the Lebanese society existed prior to
the creation of the legislative authority. The roots of this society can
be traced back to the Kaymakam and Mutasarrifate era, and hence
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the Social Contract was already “valid”, though it was manifested in
the form of tribalism and individualism, i.e., it was linked to a very
limited amount of individuals, or even to a single individual.

The legislative authority represented this Social Contract and its
conditions in their loftiest political form. With the legislature, the
society started to transform from a mere social society to a socio-
political society, which was intertwined by a network of economic,
social and ideological relationships, i.e., political relationships in
general. This is perhaps what explains the birth of the legislative
authority prior to the establishment of the Lebanese political entity
and the demarcation of its borders.

I- The Kaymakam

Since its foundation, the representative institution has worked on
a calm yet steady transition from the rule of the Emirs lineage (with
their various titles: Emir, feudalists, tribal Sheikhs, spiritual
leaders...), and socially inherited authorities, to an institutional
system of authority.

In practice, this did not happen immediately, rather it took place
gradually and in different phases (long time before the theory of
consociationalism which speaks of gradual shift from a democracy
with a fragmented political culture into a stable democracy through
gradual stages and based on the principle of elite accommodation).

The initial phases were characterized by a mixed form of
authority, e.g., a combination between the authority of individuals
and traditional, basic social relationships on one hand, and the
authority of modern institutions which were just starting to emerge.
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Consequently, an overlap occurred between the personal
relationships and institutions; individual and collective authorities.
This is in addition to the traditional backward thinking based on
feudalism, prestige and influence combined with the modern
principles based on actual representation, equality, liberty and the
right to choose.

Regretfully, this mix that characterized representative institutions
during the Kaymakam and Mutasarrifate did not finish with the end
of these two systems. The stark reality is that the overlapping
between individual and institutional interests, private and public
networks, was transferred from one institution to another, from one
era to the next, and has become, today, deeply ingrained within our
legislative authority and other institutions.

What has happened is that individual authority and influence have
survived throughout the ages, albeit in a non-exclusive, milder
manner and in a new form. This hybrid authority has transformed and
now operates within the Lebanese institutions, with the legislature
being at the forefront.

The importance of this institution during the Kaymakaam system
was that it acted as an intermediary with a society unacquainted, then,
to institutions and systems (at least the written ones) and the newly
established institutions. It did act as a translator between two
different languages. Hence, it was inevitable for the selection of its
members to take into consideration their ability to speak both
languages: the language of the society with all that it embodied in
terms of socially inherited customs and primeval systems, and the
language of modern representative institutions. Consequently, it was
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natural for most of these members to be chosen from amongst
feudalists, who were highly educated and skilled due to the wealth
and influence they enjoyed. It was in this way the feudal families
were able to preserve their socio-political existence and ensure the
continuity of their influence. And here again, the theory of elite
accommodation in consociational democracy clearly presents itself.

However, why did not the situation change as time went by? This
IS because the circumstances imposed by foreign occupation,
throughout the various eras, led to a consolidation of powers of this
class of individuals, in addition to expanding of its administrative
and political influence, not the opposite. Foreign occupation forces
found that the best way to manage the affairs of the country and its
people was to rely on this elite class of individuals, who knew the
people of the society very well, and were aware of their complex
traditions, way of thinking, history and nature. This class of
individuals grew aware of this, and therefore took advantage of it,
hence preserving its position and prestige®.

Through their control and influence, in addition to their
continuous efforts and intelligence, this class of individuals was
favored by the foreign occupation, which brought them even closer
and further increased their status in society. This opinion does not
refute the fact that some foreign occupation authorities (whether
Turkish or French) actually worked to deliberately undermine and
weaken certain influential families, or even provoked some families

(1) There is no intention to accuse these families or their dignitaries with treason or betraying
the nation; however, these are historical facts that should be mentioned. These families did
not betray their communities, rather they can claim that they were simply dealing with the
occupier for the benefit of their communities. Furthermore, the opportunities that they were
offered would have been taken advantage of in the same way by anyone else.
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against others. This only led to strengthening the influence of other
families. It was also used as a way to get rid of the family elders
whose patriotic tendencies brought them closer to the problems of
the citizens, which posed a threat to the foreign occupation
authorities.

In contrast to the fate of feudalism in France and European nations,
as well as to some Arab nations, the aristocratic feudal class was
preserved in Lebanon®. Their properties were not taken away, rather
they were given the opportunity to rebuild themselves in a new way.

How was the situation in independent Lebanon? The newly
independent state was not able to do much. The independence was
gained at the hands of some of these dignitaries. As a result of their
presence within “the governing authority” at the time, and their
control over the administration and “key dossiers” handed over to
them by the occupation forces, they were the legal precedent which
accompanied the periods of gestation, and brought the nation out of
the womb of accumulated historical events.

Most of the men of this era belonged to this fortunate, steadfast
class®®. The spoils—given to them by the foreign occupation—were
distributed amongst themselves, their relatives and those who were
close to them. They used the same pretexts that were used by the
occupation: they and their followers were more aware of their

(1) Abdo Baaklini, Legislative and Political Development, Lebanon 1842-1972, Duke
University Press, N.Carolina 1976, Pp. 54-55.

(2) In addition to this class, a new bourgeoisie emerged. This class reached a mature level at
the time, and was made up of intellectuals, traders and industrialists (silk and its various by-
products in general).
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society, and the most capable to represent it®). They claimed that
their subjects were satisfied and happy with such arrangements.

Should we marvel at the “immortality” of these families along
with their continued influence over society, the administration,
politics, and the economy and even over culture and traditions?
Should we marvel at this extremely long political life that these
families have enjoyed, which has reached a thousand years or more
for some of these families?

In return to the Kaymakam system, the transition to a socio-
political society which took place during this era was a new and
primitive transition. Not much was expected of it, nor of its few
institutions that consisted of very basic political mechanisms. The
most important thing that the institutions of this system did at the
time was to preserve the great responsibility it had inherited from the
Emirate system. By this | am referring to the rule of the mountain
(Mount Lebanon), in addition to the independence from the Sublime
Port and its direct interference. Nevertheless, this did not last for
long, whereby the Turks were able to gain a foothold and an open
door through which they were able to once again directly interfere.
This was achieved after a number of years when the Mutasarrifate
system was established.

Ii- The Mutasarrifate
At the beginning of this system, the representative institution was
still young and weak. However, in spite of the negative aspects of the

(1) In order not to deny these people of their deserved credit, we must state that some of them
were actually very knowledgeable and educated, in addition of being aware of the Western
sciences along with new institutions and their mechanisms.
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Kaymakam system, the mountain inhabitants liked the idea of
dealing with public affairs through representation, even though this
concept was still limited and was in its initial phases. They were
taken by surprise by the Mutasarrifate system that ended over two
centuries of independence and self rule, and this angered them. All
they were able to do was look up to the representative institution.

This institution had to bear a heavy burden and great
responsibility. The Mutasarrif was Ottoman in nationality, will and
orientation, whereas the ambitions of the people were patriotic in
nationality, will and orientation. The differences were great, and the
languages were completely different, making communication
extremely difficult.

The members of the “Greater Administrative Council” were aware
that their mission for their community was to minimize, as much as
possible, the negative consequences of the direct governance. As a
matter of fact, they carried out this mission successfully. Despite the
fact that they were preoccupied with, and distracted by, many side
matters such as arbitrating conflicts (especially between the
followers of two different sects); representing the interests of their
respective sects and defending them; appeasing the leaders of their
sects; or bolstering their own personal positions amongst their sects,
they were still able to undertake various collective actions which
aimed at managing daily life affairs in addition to discussing them
with the Mutasarrif.

Some of the most important of these issues were the precise and
thorough discussion related to levying taxes on the inhabitants of the
mountain in terms of the amount of these taxes and the way to collect
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them, in addition to matters related to education and the opening up
of schools. The most important contribution of the Greater
Administration Council was the land survey it carried out for the
Lebanese territory(,

Hence, although this Council was not a legislative authority in the
constitutional sense of the word, it acted as the first representative
institution whose members were directly elected by the people. This
led to a deep entrenchment of the idea of representation, and people
grew more and more accustomed to the concept of elections. Though
its powers were mostly restricted to financial matters (tax related),
the Council was able to obtain extra powers and undertake various
functions. It was truly able to embody the people’s national
ambitions for self-rule and independence by defending the territorial
integrity of the mountain and the privileges acquired during the
Emirate regime, and which had not yet been overthrown by the
Mutasarrifate system.

Furthermore—and more than once—during the absence of the
Mutasarrif, the Council collectively or its head (who was Maronite),
was able to undertake the functions and powers of governance.
Hence, the Council was able to achieve political continuity during
the transitional changes which were taking place. It was also able to
train an entire team of statesmen, in addition to institutionalizing
political disputes and limiting the influence of the Maronite
Church®,

(1) Abdo Baaklini, op. cit, p50
(2) Op. cit., Pp 54-56.
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lii- Transitional Phase and French Mandate

As for the transitional period, which was a fateful and critical
phase, the simple act of resorting to this Council was a clear
acknowledgment of its importance and influence within the
Lebanese system, both political and social®. This indicated the final
transition from the governance of traditions, inherited societal
customs and the rule of the few (oligarchy), to the governance of
institutions and from social representation to political representation.

Even the Mandate authority was unable to find any other viable
institution to deal with. Consequently, the Mandate authority
resorted to this Council and requested its support, before it eventually
dissolved the Council under the charge that it supported the idea of
Greater Syria and its Arab government in Damascus. The strength of
this institution even reached to the extent where it was able to impose
itself as the representative of Lebanon during the 1919 Paris Peace
Conference in Versailles after the end of World War 1.

Therefore, prior to the Mandate era, the representative institution
played a complementary and negotiating role. In other words, it
undertook tasks which were referred to it by the governor; however,
it did so with continuous active diligence. During the Mandate, the
nature of this role changed, whereby it took on a more
confrontational form in most cases. Of course there were many
cajolers within the legislative representative council, and while these

(1) The government of Prince Faysal in Damascus declared an Arab government in Beirut
and appointed Habib Pasha El Saad, the President of the Administrative Council who
returned from exile, as governor over Lebanon and head of a government which was the same
dissolved Administrative Council.
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members did take part in the confrontations, it was their colleagues
that they confronted in defence of the French Mandate authorities.

The importance of this institution and the role it played in
opposing the occupation and its exploitative approaches are
displayed in the number of times that the French Mandate authorities
dissolved it, or amended its internal regulations, or suspended the
constitution and hence froze political life in its entirety. The Council
strived to face the continuous and non-ending interference by the
Mandate authorities in its functions. It goes without saying that the
Council carried out all of this within the limits imposed by the
circumstances of that time.

The intensity of confrontations between the representative
legislative authority and the French Mandate gradually grew. This
was accompanied by an increase in the frequency of confrontations
between council members—on the one hand—who had come to
terms with the demographic changes which had taken place after the
declaration of Greater Lebanon, and were aware of the historical ties
between Lebanon and its surrounding geographical environment,
consequently calling for cooperation between the elements which
made up Mount Lebanon and the new elements which were added to
it after 1920, and other members—on the other hand—who were
unable to come to terms with the realities of the new situation. The
latter members feared for their own version of the identity of
Lebanon. They desired Lebanon to be an entity independent of its
environment, tied to the West through France. They also envisaged a
Lebanon of a Christian sway in administration, culture and policies.
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These confrontations have shifted the nature of representation
process from feudal, sectarian or regional one into a sound political
representation with political national visions. This ultimately
increased the strength of the representative authority’s position and
the importance of its role.

There is no doubt that this representation retained certain social
(feudal, familial and class) and sectarian ties. Nevertheless, political
representation was the dominant force during the peak of the
confrontations with the French Mandate authorities.

Since | am presenting the role and importance of the legislative
authority throughout the history of Lebanon, there is no doubt that
the role played by this authority during the declaration of constitution
phase and prior to it adds to the record of positive points. This
authority—which was embodied in what was called the Second
Representative Council at the time—played a very important and
massive role in making and promulgating the constitution.

Still, the most important and valuable role played by the legislative
authority was during the independence phase. The period of time
spanning from the promulgation of the constitution in 1926 to the
declaration of independence in 1943 was a phase characterized by
continued confrontations between the legislative authority and the
Mandate authorities. These confrontations were intense, and they
varied from amending and suspending the constitution, to dissolving
parliament, coupled with threats, promises, intimidation ... and so on
and so forth. This was one of the most difficult phases that the
authority went through in the history of Lebanon. Yet, it was able to
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emerge as victorious, whereby it solidified its existence and
strengthened its role.

Its firm support for the Independence Government and its
independence program, in addition to enacting laws related to this
matter, followed by its support for the Bchamoun Government,
alongside the diplomatic, legislative and diplomatic role it played
during this period, all had a decisive influence in achieving the
independence in the form it was developed in 1943.

B- From Independence to Collapse

It was as though the legislative authority was subjected to the
natural order of things whereby after it had reached the peak of
strength with achieving the independence, it started to decline. The
French occupation was the needed external factor that forced the
Lebanese to unify under the leadership of the legislative authority
and its symbols, making them forget about all of the sources of their
internal conflicts. After the French Mandate was gone with the
independence, the Legislature seemed as if it had no new strategic
purpose to pursue or no means to gather the Lebanese around. This
led to the return of disputes and conflicts to the Lebanese political
arena, which was already a suitable environment for the growth of
such disputes.

i- Prior to Collapse

There is no doubt that the legislative authority did not immediately
surrender without any resistance. It did make efforts at the beginning,
and was successful to a certain extent in unifying the Lebanese
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people around a common goal. When this goal didn’t find a place
within the strategy, future vision, affiliation or nationalism of the
nation, the legislative authority embodied this goal in the constitution
and its institutions. It was in this way that the legislative authority
itself became this common unifying goal and a basis for mutual
agreement.

The fact that the legislative authority was able to bring together
the representatives of various districts within its confines, in their
capacities as the representatives of one people (or the nation as
stipulated by the constitution), was in itself a big achievement and
yet another indicator of its vitality. This is especially true, not from
a current perspective, whereby this is considered obvious and
axiomatic, but in terms of the standards of that era that was
characterized by a continuous, fierce rejection and resistance of the
new formed entity (the new state — Greater Lebanon), in addition to
the desire to disengage from it.

The elements of the newly born entity were combined within the
legislative authority, which was a positive aspect. Nevertheless, this
brought with it a parallel negative aspect, whereby due to this
seemingly feigned “coexistence”, and since this situation was the
worst of two evils, disputes started to simmer within the legislative
authority. Mixed dimensions of political and social sentiments,
corruption, conspiracies, sectarianism, internal and external public
policies and treaties were all reflected on the internal stability of the
legislative authority. As a result of all this, legislative authority
started to lose its vigor, and its position declined.
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It is true that these problems were a reflection of what took place
on the streets, and their manifestation in the hallways of parliament
was a benign way to absorb a more violent and malicious sedition on
the streets; therefore, forming a protective shield against civil strife
within the society. It is also true that the legislative authority made
huge efforts and continued its role of resistance, which was
redirected this time from resisting against a foreign enemy to
resisting an even more vicious internal enemy. On the other hand, it
is also true that at a certain point, legislative authority’s resistance
reached a level of a total futility and loss of immunity. It completely
lost control over the situation, and conflicts were transferred to the
streets.

It seemed like concepts such as the state, the constitution,
institutions, the role of Lebanon as path to the East and the window
to the West, the Arabism, or the economic boom of the 1950°s and
1960’s, or even the National Pact, were nothing more than pain
killers and short term tactical, rather than strategic, visions. All this
led to an implosion followed by a collapse.

What was the reason for this? Wasn’t the legislative authority’s
resistance sufficient? Did it simply attempt to put out the fires while
leaving a lot brewing underneath? Indeed, it was able to delay the
strife. However, it did not eliminate the core problems behind this
strife. Its weak points stemmed from its complex composition and its
existence in internal and regional environments which were no less
complicated (and these were two reasons over which the legislative
authority had absolutely no control). Moreover, after the declaration
of independence, the legislative authority started to slowly move
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away from the concept of unity it had invented towards narrow
sectarian interests, placing them before any national interest, thus
failing to set forth any major objectives to unify the nation. All of
this allowed for the seeds of internal strife to continue. The
legislative authority made so many mistakes the results of which
were fatal.

Some may claim that the national objective was there, and that it
was set forth within the “National Pact” as a mutual consensus
concerning the nation’s role and relationships. This is untrue. Even
the concept of the nation, its identity and affiliations were not
specified within the agreement, at least to many different groups. It
is perhaps enough to enlist the titles of some of the disputes that
existed on this matter (the entity, an Arab Lebanon, Phoenician
Lebanon, Arab nationalism, Lebanese nationalism, Syrian
nationalism and the four districts) in order to understand the
complexity and deep rootedness of these disputes.

Moreover, the National Pact itself was vague, partial and
temporary. It did not consist of any strong points as it was the result
of an agreement between the weak, not the strong. Weak parties
compromised on their most essential principles in exchange for the
other sides’ compromise on their respective principles and ambitions.
How then is it possible for this pact to consist of strong points?
Settlements usually take place when all concerned parties forgo some
of their requests, with the ultimate aim of reaching a middle ground
that takes into considerations the interests of all parties. Such
settlements do not call for a total compromise on all basic principles,
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nor do they call for their absolute abandonment, or else this would
lead to cancelling the very existence of the conflicting parties.

Furthermore, where were the strategic future objectives of this
National Pact? How did it embody the nation’s identity and
affiliation? It is not true that this agreement of the weak was struck
between two major sects. It was struck between two individuals that
belonged to these two major sects (neither Bechara el Khoury nor
Riyad el Solh could claim to represent their respective sects—they
didn’t even lead political parties). However, the extent to which these
two individuals truly represent their respective sects is a different
topic.

Even the revolution for independence and its demonstrations,
along with the expressions of support that followed the arrests and
releases of various politicians on November 22, 1943, cannot be
taken as manifestations of the National Pact. The sequence of events
that followed that date has made clear that a broad category of the
people did not care about the National Pact, and had they been given
the opportunity, they would not have agreed to it. The political and
social diversity of Lebanon are too complicated to be contained and
summarized in an agreement of the weak, by two individuals, of two
different sects, representing a limited segment of the population.

Ii- After the Collapse

It is pertinent to note that the collapse, the causes of which were
implicit in the legislative authority, infringed upon all of the state
institutions: public, mixed or even private, civilian and military, both
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large and small. It’s striking that all of these institutions collapsed or
fragmented, except for the legislative authority itself.

Throughout various intervals of the collapse phase, and at certain
times, Lebanon had two concurrent governments, two armies (or
even more), and different courts of various types and colours (tribal,
customary, individual, in addition to other known courts). Public
administrations were fragmented and police departments were
divided. This in addition to the existing of conflicting history books
and a large number of private communal universities. However,
amidst all of this, the legislative authority remained united; Lebanon
have always had one Legislature, one Parliament.

The Parliament remained the final resort for the Lebanese people,
and even for the warring groups. It was within the parliament, and
via representatives of these groups, that fighting militias were able to
communicate within one other. In spite of the fact that these groups
opposed and criticised parliament due to the incorrect nature of its
representativeness (in their view), not one of them actually took the
initiative of demanding the cancellation or suspension of parliament
(which continued with its legislative functions, while the other
function of monitoring the government was rendered useless).
Neither did these groups withdraw their representatives from the
parliament (though they were able to impose their will on them
through their militias).

The historical truth that should also be highlighted here is that all
of the attempts that were made outside of parliament to end the
fighting and find solutions to the crises, even those negotiations
which took place between the militia leaders themselves, failed (the
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Suleiman Franjieh document 1976, the Geneva and Lusan Talks
1983 — 1984, the Tripartite Agreement 1985 and others).

Nothing was able to end the war and set foundations for a national
consensus, or principles of reform, except for an agreement which
was reached during a conference attended by members of the
Chamber of Deputies (Parliament) that were still alive (62 deputies).
The Lebanese National Reconciliation Document was born, drafted
and signed upon on October 22, 1989, in the Saudi city of Al Taif.

C- Post Taif Agreement

The Taif Agreement strengthened the constitutional position of the
legislative authority in ways that the original constitution and
amendments made had not done. It was as though the Taif
Agreement aimed to reward and honour the legislative authority for
its survival and great contributions throughout the various historical
phases that Lebanon and its political system went through.

i- In Constitution

The godfathers of the Taif Agreement, along with its sponsors,
theorists and participants, had all collectively experienced the
dangers of monopolizing power, making individual decisions and
centralizing political life around one person or specific class of
people. All of them were aware of the dangers of one certain group
taking control over the spoils and reins of power. They also knew the
inevitable reactions of other groups that felt betrayed and
marginalized, especially within such a pluralistic and complex
society. This is particularly more evident and even riskier if the
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control was over the executive authority, at a time when the
legislative authority seemed weak and powerless.

The Taif’s engineers’ main concern was to “distribute” power
amongst all the various classes, i.e., the sects in order to achieve
social and political coexistence, in addition to ensuring participation
in political life. They believed that this was achievable by assigning
power to an institution rather than an individual, and that this power
should be invested in collectively rather than individually. It was,
therefore, in this way that the Taif Agreement strengthened the
Council of Ministers (as an institution) and the Parliament at the
expense of the Presidency of the Republic that is personal per se to a
large extent.

Thus, the Parliament came out of the Taif’s conference enjoying
many points of strength. It is now almost impossible to dissolve it,
and its mandate term is fixed and independent of both branches of
the executive: The President of the Republic and the government.
The Parliament has become in full control of all matters related to
the legislative process in all of its details, after article 58 of the
constitution was corrected and the “famous period of 40 days”® was
set and placed in its hands. Furthermore, the Parliament was given
the final say in appointing the Prime Minister according to article 53
which stipulates that “the President of the Republic shall designate
the Prime Minister in consultation with the President of the Chamber

(1) By means of a decree issued after the approval of the Council of Ministers, the President
of the Republic may put into effect any bill which has been previously declared to be urgent
by the Government with the approval of the Council of Ministers in the decree of its
transmission to the Chamber, and on which the Chamber has not given a decision within forty
days following its communication to the Chamber, and including it in the agenda of a general
meeting and reading it therein (Article 58).
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of Deputies based on binding parliamentary consultations, the
content of which he shall formally disclose to the latter”. It was also
given a decisive word in the formation of the government itself
according to article 64 that states that the Prime Minister ‘“shall
conduct the parliamentary consultations for forming the
government”.

The structure and composition of the Parliament is also stipulated
in the constitution (equal representation between the Muslims and
the Christians, and proportionally among the sects of the two
religions and the various regions). If it is true that any institution
draws some of its strength from its president, then it is enough to
mention the position of the Speaker of Parliament, which was
significantly strengthened, hence augmenting the power of the
Legislature after the Taif Agreement.

ii- In Reality

It is true that the Parliament is stronger in real life after the Taif
Agreement. It is the first elected parliaments whose members were
equally divided between Christians and Muslims. The number of its
members was also the largest throughout the history of all legislative
authorities. In the post Taif, parliament groups and parties that have
a strong presence within the political arena are represented, some of
which hadn’t been previously represented at all). The betterment of

(1) Hezbollah, Amal Movement, Prime Minister Rafik Hariri, Islamic groups. As for the
parliament which resulted from the 1992 elections (the first after Taif), the accuracy of its
representation, in the view of a many Lebanese, was considered to be one its points of
weakness, not strength, especially in terms of the percentage that boycotted the elections,
which reached approximately 70%. A major portion of this group came from the Christian
class, and some relatively important political movements were amongst them (the Lebanese
Forces, the Phalanges, Al Ahrar, the Communist party).
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the representation of women, the decline in political familial
heritage, the new blood induced to it and the increase in the level
of education amongst the deputies increased, are all point of strength
and credit to the post Taif parliament.

Hence, the Taif Agreement consolidated the Parliament’s
position; however, it also consolidated the position of the
government, especially its head (Prime Minister). During the first
phase after the Taif Agreement, the first Parliament was faced with
strong governments whose compositions were a reflection of the
composition of the parliament itself, in the sense that these
governments also represented major political groups®, and that its
head (Prime Minister) enjoyed large popular support and sported
broad local and external relations. The first post Taif governments
had major ambitious programs and plans with which the Parliament
wasn’t able to keep up.

At a time, it seemed as though the Parliament had acquiesced to
the fact that the government enjoyed much more popular confidence
than that it, itself, enjoyed. This was taken advantage of by the
government, who used it as an alternative to the vote of confidence
of the legislature. It seemed, then, as though “the Parliament should
obtain the confidence of the government, as opposed to the
government obtaining confidence from the Parliament”®),

(1) The percentage of deputies renewal was 28.81%, that is 106 out of 128; and the
percentage of familial heritage was 17.18% ( (el (&5 jla ¢l o3 Al Bhall ¢ puall L gau
(96-87 U= 11994 <A cpalaall ASa dplill 3Liall Alas <1992-1972 — Dr. Sonia el Debs)

(2) With the exception of Hezbollah, which has not yet participated in any governments to
this day.

(3) Concerning this period, review Fares Sassine, Representation and the Government,
Chamber of Deputies 1992 — 1996, the Lebanese Centre for Studies, Beirut 1997, pg 75.
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However, the Parliament immediately restored balance to its
relationship with the government after the government started to
display points of weakness and multiple (conflicting) orientations
within it. Then came the Parliament’s rejection to delegate to the
government the power to issue “legislative decrees”, despite the
government’s repeated requests for this delegation. The Parliament,
instead, increased its legislative and monitoring activities(*), thus
displaying an ability to follow up on government programs®.

Conclusion

Still, this picture outlined above is not a complete and true
reflection of the position of the post-Taif Parliament. There have
been many facts and relationships, some of which are visible and
some of which take place behind the scenes, which have stinted the
Legislature’s ability to carry out its functions at full-fledge. These
factors have prevented it from assuming its position that the
constitution designed in line with the spirit of the Taif Agreement.
These “purely Lebanese” facts are themselves those that also hinder
the executive authority, in particular the Council of Ministers, and
prevent it from undertaking its functions and role which were

(1) The first chamber after the Al Taif Agreements was able to enact 425laws in four years.
The second chamber also achieved the same number of enacted laws, whereas the number of
laws passed by the chamber between the years 1968 — 1972 reached only 140, and 683 laws
in the 20 years between 1971 — 1992 (Ahmad Zein, Lebanese Parliamentary Life, the
Lebanese Al Hayyat magazine, the Chamber library 1998, and Dr. Azza Wehbe, in addition
to a number of tables from the Chamber of Depulties.

Dr. Azza Wehbe, Legislative Functions of the Arab Parliaments: Comparative Study,
Published on the International Network, 2003.

(2) During the session of the 10th of July 1999, the General Assembly amended article 136
of the Chamber’s internal bylaws, whereby it allocated a session after every 4 work session
for questions and answers i.e. or a session for questioning the government preceded by a
report presented by the government.
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allocated to it by the Taif Agreement which institutionalized the
Council of Ministers into a full-fledged constitutional body.

These “special characteristics” are deeply ingrained within the
Lebanese system. They have an influence on every aspect of political
life, including the “personalization” of institutions (hence the
institution, its role and position are reduced to the personality of its
president). The term “troika” is widely used in the Lebanese politics
when the three constitutional bodies are reduced to the personalities
of the President, the Speaker and the Prime Minister. Furthermore,
the Lebanese system (pre and post the Taif Agreement) has coloured
these institutions with a sectarian dye, which was also another of its
ugly aspects. With all these hindrances, it, therefore, became difficult
to speak of the position of the legislature in relation to the other
institutions within the political system.

Finally, why has consociationalism failed to build a stable
democracy in Lebanon as the theory suggests? In theory, the term
consociational democracy not only encapsulates a theory but also a
programme: it suggests the imposition in a plural society, like the
Lebanese, of a certain kind of rules and norms, both written and
practiced, that can mend and put together a fragmented society on the
track of building its own path of democracy tested by past
experiences and trials.

It’s true that the Lebanese decision makers (the elite cartel) have
made use of the experiences they learned from the past civil war,
however, consociationalism suggests that the elite governance would
be a temporary phase in the gradual journey of establishing a stable
democratic rule. The post-Taif-Agreement phase was supposed to be
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“this temporary phase” of elite accommodation and of building solid
norms and rules towards the targeted phase of stable consociational
democracy. However, the Lebanese system is still governed by the
same elite cartel that has been ruling it since the inception of the
Lebanon’s State; the phase of “elite accommodation” seems to be
everlasting.

The Lebanese system has yet to develop the norms and customary
rules necessary to walk down that path of stable democracy. Today,
more than ever, with the ongoing wars and conflict in the Arab
Levant, the Lebanese diverse society has to develop its post-Taif
political system to the end of strengthening and purifying its
consociational model of political system to avoid a relapse to
stability in Lebanon?
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